FEDERAL REGISTER

Vol. 77 Thursday,
No. 125 June 28, 2012

Pages 38463—-38716

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 77, No.

125/ Thursday, June 28, 2012

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.ofr.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.fdsys.gov, a service
of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 59, 1 (January 2, 1994) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Printing Office. Phone 202-512-1800 or 866-512-1800
(toll free). E-mail, gpo@custhelp.com.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may }gJe purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 77 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, July 10, 2012

9 am.-12:30 p.m.

WHERE: Office of the Federal Register

Conference Room, Suite 700

800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008



http://bookstore.gpo.gov
mailto:gpo@custhelp.com
http://www.fdsys.gov
http://www.ofr.gov

11

Contents

Federal Register
Vol. 77, No. 125

Thursday, June 28, 2012

Agency for Healthcare Research and Quality
NOTICES
Meetings:
National Advisory Council for Healthcare Research and
Quality, 38633-38634

Agricultural Marketing Service
RULES
Implementation of National Organic Program:

Sunset Review (2012) Amendments to Pectin on the
National List of Allowed and Prohibited Substances,
38463

PROPOSED RULES
Milk in the Mideast Marketing Area, 38536—38547

Agriculture Department

See Agricultural Marketing Service
See Forest Service

See Rural Utilities Service

Centers for Disease Control and Prevention
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Use of Patient Work Information in Clinical Setting;
Electronic Health Records, 38634—38635

Children and Families Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Mother and Infant Home Visiting Program Evaluation;
Baseline Collection of Saliva for Measuring Cotinine,
38635—-38637

Plan for Foster Care and Adoption Assistance, 38637

Award of Single-Source Cooperative Agreements:

Rubicon Programs, Inc., Richmond, CA, 38637-38638

Coast Guard
RULES
Drawbridge Operations:
Three Mile Slough, Rio Vista, CA, 38482
Safety Zones:
Alexandria Bay Chamber of Commerce, St. Lawrence
River, Alexandria Bay, NY, 38488-38490
Annual Fireworks Events in the Captain of the Port
Detroit Zone, 38484—-38486
City of Tonawanda July 4th Celebration, Niagara River,
Tonawanda, NY, 38486-38488
Mentor Harbor Yachting Club Fireworks, Lake Erie,
Mentor, OH, 38490-38492
Olcott Fireworks, Lake Ontario, Olcott, NY, 38492—-38494
Oswego Independence Celebration Fireworks, Oswego
Harbor, Oswego, NY, 38482—-38484
Richmond-Essex County Fourth of July Fireworks,
Rappahannock River, Tappahannock, VA, 38497—
38499
Village of Sodus Point Fireworks Display, Sodus Bay,
Sodus Point, NY, 38495-38497
Special Local Regulations and Safety Zones:
Recurring Events in Captain of the Port Long Island
Sound, 38499-38501

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

See National Telecommunications and Information
Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38580-38581

Defense Department

See Navy Department

NOTICES

Privacy Act; Systems of Records, 38598—38599

Revised Non-Foreign Overseas Per Diem Rates, 38599—
38608

Education Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Federal Student Aid; Pell Grant, ACG, and National
SMART Reporting, etc., 38609—38610
Privacy Act; Computer Matching Program, 38610-38611
Privacy Act; Systems of Records, 38611-38613

Employment and Training Administration

NOTICES

Determinations Regarding Eligibility to Apply for Worker
Adjustment Assistance, 38661-38666

Investigations of Certifications of Eligibility to Apply for
Worker Adjustment Assistance, 38666—38667

Investigations Regarding Eligibility to Apply for Worker
Adjustment Assistance, 38667

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
RULES
Approval and Promulgation of Implementation Plans:
Georgia; Regional Haze State Implementation Plan,
38501-38509
South Carolina; Regional Haze State Implementation
Plan, 38509-38515
State of Alabama; Regional Haze State Implementation
Plan, 38515-38523
Expedited Approval of Alternative Test Procedures for the
Analysis of Contaminants:
Analysis and Sampling Procedures, 38523—-38530
Final Authorization of State Hazardous Waste Management
Program Revision:
Louisiana, 38530-38533
PROPOSED RULES
Approval and Promulgation of Implementation Plans:
Revisions to the Nevada State Implementation Plan;
Stationary Source Permits, 38557—-38566
Final Authorization of State Hazardous Waste Management
Program Revisions:
Louisiana, 38566



v Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/ Contents

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Criteria for Classification of Solid Waste Disposal
Facilities and Practices, 38627—-38628
Emission Guidelines for Existing Other Solid Waste
Incineration Units, 38623—-38624
NESHAP for Benzene Waste Operations, 38626
NESHAP for Radionuclides, 38624—-38625
Proposed Administrative Settlements Pursuant to CERCLA,
38628-38630

Federal Aviation Administration
RULES
Airworthiness Directives:
Bombardier, Inc. Airplanes, 38468—-38470
Saab AB, Saab Aerosystems Airplanes, 38470—38472
Amendment of Class D Airspace:
Pontiac, MI, 38472-38473
Amendment of Class E Airspace:

Fairfield, CA, 3847338474

Livingston, MT, 38474—-38475

Woodland, CA, 38475-38476

Establishment of Class E Airspace; Eureka, NV, 38476—
38477

IFR Altitudes; Miscellaneous Amendments, 38477—-38482

Issuance of Special Airworthiness Certificates for Light-
Sport Category Aircraft, 38463—-38467

Special Conditions:

Gulfstream Aerospace LP (GALP), Model Gulfstream
G280 airplane; Isolation or Aircraft Electronic System
Security Protection from Unauthorized Internal
Access, 38467-38468

PROPOSED RULES
Airworthiness Directives:

The Boeing Company Airplanes, 38547—-38552
Proposed Amendments of Class E Airspace:

Boise, ID, 38552—38553
NOTICES
Draft Specification for Airport Light Bases, Transformer

Housings, Junction Boxes, and Accessories, 38705

Waivers of Aeronautical Land-Use Assurance:

Chan Gurney Municipal Airport, Yankton, SD, 38705—
38706

Federal Communications Commission
RULES
Lifeline and Link Up Reform and Modernization:
Advancing Broadband Availability Through Digital
Literacy Training, 38533—-38535
NOTICES
Open Internet Advisory Committee:
Appointment of Members and Chairperson, 38630-38631
Radio Broadcasting Services:
AM or FM Proposals to Change Community of License,
38631

Federal Energy Regulatory Commission
NOTICES
Commission Staff Attendances, 38613
Environmental Assessments:
Northwest Pipeline, GP, Kalama Lateral Pipeline Project,
38614—-38616
Proposed 2012 Greenspring Expansion Project, 38616—
38618
License Amendment Applications:
Idaho Power Co., 38618-38622
Preliminary Permit Applications:
Whitewater Green Energy, LLC, 38622

Requests under Blanket Authorization:

Southern Star Central Gas Pipeline, Inc., 38622-38623
Waiver or Exemption Requests:

NSTAR Electric Co., 38623

Federal Highway Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38706—38708

Environmental Impact Statements; Availability, etc.:

Ouachita Parish, LA, 38708-38709

Surface Transportation Environment and Planning

Cooperative Research Program, 38709-38710

Federal Reserve System

NOTICES

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 38631

Fish and Wildlife Service
NOTICES
Endangered Species Permit Applications, 38652—-38653
Permits:
Endangered Species; Marine Mammals, 38653—38654

Food and Drug Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Substances Generally Recognized as Safe; Notification
Procedure, 38638—-38640

Foreign-Trade Zones Board
NOTICES
Reorganizations under Alternative Site Framework:
Foreign-Trade Zone 230; Piedmont Triad Area, NC,
38581-38582

Forest Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Application for Permit; Use of Roads, Trails, or Areas
Restricted by Regulation or Order, 38569—-38570

Health and Human Services Department

See Agency for Healthcare Research and Quality

See Centers for Disease Control and Prevention

See Children and Families Administration

See Food and Drug Administration

See Indian Health Service

NOTICES

Ethical Issues Associated with the Development of Medical
Countermeasures for Children, 38631-38632

Findings of Research Misconduct, 38632-38633

Healthcare Research and Quality Agency
See Agency for Healthcare Research and Quality

Homeland Security Department

See Coast Guard

See U.S. Citizenship and Immigration Services
See U.S. Immigration and Customs Enforcement

Indian Health Service
See Indian Health Service



Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/ Contents

NOTICES
Funding Opportunities:
Office of Direct Service and Contracting Tribes; National
Indian Health Outreach and Education, 38640-38650

Interior Department
See Fish and Wildlife Service

Internal Revenue Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38714—38715

International Trade Administration
PROPOSED RULES
Use of Market Economy Input Prices in Nonmarket
Economy Proceedings, 38553—-38556
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Domestic Client Life-Cycle Multi-Purpose Forms, 38582
Court Decisions Not in Harmony with Final Results of New
Shipper Reviews, etc.:
Fresh Garlic from People’s Republic of China, 38583
Meetings:
Travel and Tourism Advisory Board, 38583—-38584
Oil and Gas Trade Mission to Israel, 38584-38585

Justice Department

See National Institute of Corrections

NOTICES

Lodging of Consent Decrees Pursuant to the Clean Water
Act, 38654

Lodging of Consent Decrees under the Clean Air Act,
38654—-38655

Lodging of Proposed Consent Decrees under CERCLA,
38655

Labor Department
See Employment and Training Administration
See Mine Safety and Health Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Asbestos in Shipyards Standard, 38658—38659
Hazardous Waste Operations and Emergency Response,
38657-38658
Independent Contractor Registration and Identification,
38660-38661
Occupational Safety and Health Administration Strategic
Partnership Program for Worker Safety and Health,
38659-38660
Rehabilitation Maintenance Certificate, 38660

Maritime Administration
NOTICES
Requests for Administrative Waivers of the Coastwise Trade
Laws:
Vessel ACURA JIGGER, 38710

Merit Systems Protection Board
NOTICES
Performance Review Board Membership, 38678

Mine Safety and Health Administration

NOTICES

Petitions for Modification of Application of Existing
Mandatory Safety Standards, 38667-38678

National Aeronautics and Space Administration
NOTICES
Meetings:
NASA Advisory Council Audit, Finance and Analysis
Committee, 38679-38680
NASA Advisory Council Commercial Space Committee,
38678—-38679
NASA Advisory Council Human Exploration and
Operations Committee, 38680
NASA Advisory Council Technology and Innovation
Committee, 38678

National Highway Traffic Safety Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38710-38711

National Institute of Corrections
NOTICES
Cooperative Agreement Solicitations:
Training Curriculum Development for Probation and
Parole Supervision Executives, 38655—38657

National Oceanic and Atmospheric Administration
PROPOSED RULES
Fisheries of the Northeastern United States:
Atlantic Mackerel, Squid, and Butterfish Fisheries;
Framework Adjustment 6, 38566—38568
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Designation of Fishery Management Council Members,
Application for Reinstatement of State Authority,
38585

Fisheries of the Caribbean, Gulf of Mexico, and South
Atlantic:

Reef Fish Fishery of the Gulf of Mexico; Exempted

Fishing Permit, 38585-38586
Meetings:
South Atlantic Fishery Management Council, 38586—
38587
Permit Amendments:
Marine Mammals; File No. 14325, 38587
Takes of Marine Mammals Incidental to Specified
Activities:

Harbor Activities Related to the Delta IV/Evolved
Expendable Launch Vehicle at Vandenberg Air Force
Base, CA, 38587-38595

Taking and Importing Marine Mammals:

Precision Strike Weapon and Air-to-Surface Gunnery
Training and Testing Operations at Eglin Air Force
Base, FL, 38595-38597

National Telecommunications and Information
Administration

NOTICES
Meetings:
Multistakeholder Process to Develop Consumer Data
Privacy Code of Conduct Concerning Mobile
Application Transparency, 38597

Navy Department
NOTICES
Privacy Act; Systems of Records, 38608—38609



VI Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/ Contents

Nuclear Regulatory Commission
NOTICES
Meetings:
Advisory Committee on Reactor Safeguards,
Subcommittee on Reliability and PRA, 38680-38681

Personnel Management Office
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Health Benefits Election Form, 38681-38682
Presidential Management Fellows Application, 38681

Postal Regulatory Commission
NOTICES

Meetings; Sunshine Act, 38682
Product List Changes, 38682—-38684

Postal Service

NOTICES

Product Change; Express Mail and Priority Mail Negotiated
Service Agreement, 38684

Rural Utilities Service
NOTICES
Grant Application Deadlines and Funding Levels:
Assistance to High Energy Cost Rural Communities,
38570-38580

Securities and Exchange Commission

NOTICES

Self-Regulatory Organizations; Proposed Rule Changes:
Financial Industry Regulatory Authority, Inc., 38690—

38699

Municipal Securities Rulemaking Board, 38684—-38690
NASDAQ OMX PHLX LLC, 38699-38701
NYSE Arca, Inc., 38701-38704

Small Business Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38704—38705

State Department
PROPOSED RULES
Export Control Reform Transition Plan, 38556-38557

Surface Transportation Board
NOTICES
Abandonment Exemptions:
Elgin, Joliet and Eastern Railway Co., Grundy County, IL,
38712-38713

Sunflour Railroad, Inc., Roberts and Marshall Counties,
SD, 38711-38712
Discontinuance of Service Exemptions:
V and S Railway, LLC, Pueblo, Crowley and Kiowa
Counties, CO, 38713

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Maritime Administration

See National Highway Traffic Safety Administration
See Surface Transportation Board

Treasury Department

See Internal Revenue Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 38713-38714

Agency Information Collection Activities; Proposals,
Submissions, and Approvals; Correction, 38714

U.S. Citizenship and Immigration Services
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Health and Human Services Statistical Data for Refugee/
Asylee Adjusting Status, 3865038651

U.S. Immigration and Customs Enforcement
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Electronic Funds Transfer Waiver Request, 38651
Non-Immigrant Check Letter, 38651-38652

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR

71 (5 documents)
38473, 38474, 38475, 38476

Proposed Rules:
39.
T e

19 CFR
Proposed Rules:
3571 s 38553

22 CFR
Proposed Rules:

165 (9 documents) ......... 38482,
38484, 38486, 38488, 38490,
38492, 38495, 38497, 38499

40 CFR
52 (3 documents) ........... 38501,
38509, 38515
T4 e 38523
277 e 38530
Proposed Rules
52, 38557
271 e 38566
47 CFR
B4 38533
50 CFR



38463

Rules and Regulations

Federal Register
Vol. 77, No. 125

Thursday, June 28, 2012

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-12-0034;
NOP-12-11]

Implementation of National Organic
Program (NOP); Sunset Review (2012)
Amendments to Pectin on the National
List of Allowed and Prohibited
Substances

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; notice of
implementation period.

SUMMARY: On June 6, 2012, AMS
published a final rule to address
substances due to sunset from the U.S.
Department of Agriculture’s National
List of Allowed and Prohibited
Substances (National List) in 2012. This
final rule amended two listings for
pectin on the National List effective
June 27, 2012.
DATES: Based upon new information
from the organic industry, AMS is
informing operations certified to the
USDA organic regulations that AMS
will allow operations to reformulate
their products until October 21, 2012.
SUPPLEMENTARY INFORMATION: The
Organic Foods Production Act of 1990
(OFPA) (7 U.S.C. 6501-6522) authorizes
the establishment of the National List of
Allowed and Prohibited Substances
(National List). The National List
identifies synthetic substances that may
be used in organic production and
nonsynthetic (natural) substances that
are prohibited in organic crop and
livestock production. The National List
also identifies nonagricultural
nonsynthetic, nonagricultural synthetic
and nonorganic agricultural substances
that may be used in organic handling.
On June 6, 2012, AMS published a
final rule (77 FR 33290) addressing

multiple exemptions due to sunset from
the National List in 2012. Based on the
comments received, AMS finalized the
amendments to pectin as proposed. In
an effort to streamline the sunset dates
for over 200 listings for substances on
the National List and in consideration of
the comments on the proposed rule that
supported the proposed changes to
pectin, AMS determined that the
changes to pectin should be included
among the amendments and renewals
effective on the earliest sunset date,
June 27, 2012, for all substances due to
expire in 2012.

After publication of the final rule on
June 6, 2012, AMS received new
information from industry that some
organic processors are currently using
amidated, non-organic pectin in their
products. The industry indicated that
these processors would need time to
reformulate these products using either
non-amidated, non-organic pectin (if
organic pectin is not commercially
available), or organic pectin in
accordance with the changes codified
through the final rule. In response to
this information, AMS now understands
that some product reformulation is
necessary.

The amendments to pectin are
effective on June 27, 2012. However,
AMS considers a period until October
21, 2012, the original sunset date in
2012 for the pectin listings, to be
reasonable and appropriate for the
industry to reformulate products in
order to ensure that the amendments are
effectively and rationally implemented.
AMS will conduct outreach to the
industry and training for certifying
agents as appropriate.

Authority: 7 U.S.C. 6501-6522.

Dated: June 22, 2012.
David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-15904 Filed 6-26—12; 11:15 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21
[Docket No. FAA-2012-0408]

Issuance of Special Airworthiness
Certificates for Light-Sport Category
Aircraft

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of policy; request for
comments.

SUMMARY: Based upon its assessment of
the special light-sport aircraft (SLSA)
manufacturing industry, the FAA is
issuing this notice of policy to inform
the public of its policy for assessing the
accuracy of declarations made in
Statements of Compliance issued for
aircraft intended for airworthiness
certification as SLSA and to ensure that
SLSA conform to identified consensus
standards. Additionally, in response to
findings noted in its assessment of the
SLSA manufacturing industry, the FAA
is reiterating its policy regarding the
airworthiness certification of SLSA
manufactured outside the United States.

DATES: Effective Date: This policy

becomes effective September 26, 2012.
Comment Date: Comments must be

received on or before July 30, 2012

ADDRESSES: You may send comments
identified by Docket Number FAA-
2012-0408 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send Comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, West Building
Ground Floor, Washington, DC 20590—
0001.

e Hand Delivery: Take comments to
Docket Operations in Room W12-140 of
the West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e Fax:(202) 493-2251.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
policy statement, contact Richard Posey,
Federal Aviation Administration,


http://www.regulations.gov
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Airworthiness Certification Branch
AIR-230, FAA Headquarters, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
385-6378; fax: 202—385—6475 email:
richard.posey@faa.gov. For legal
questions concerning this policy
statement, contact Paul Greer, AGC-200,
Office of the Chief Counsel, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-3083; email: paul.g.greer@faa.gov.

SUPPLEMENTARY INFORMATION: In the
following section, we discuss how you
can comment on this policy statement
and how we will handle your
comments. Included in this discussion
is related information about the docket,
privacy, and the handling of proprietary
or confidential business information.
We also discuss how you can get a copy
of this policy statement and related
documents.

Comments Invited

The FAA invites interested persons to
participate in formulating this policy
statement and request for comments by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
notice, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this notice. Before acting on
this notice, we will consider all
comments we receive on or before the
closing date for comments. We will
consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
policy in light of the comments we
receive.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
comments received into any of our
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR

19477-78) or you may visit http://
DocketsInfo.dot.gov.

To read background documents or
comments received, go to http://
www.regulations.gov at any time and
follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD-ROM,
mark the outside of the disk or CD-ROM
and also identify electronically within
the disk or CD-ROM the specific
information that is proprietary or
confidential. When we are aware of
proprietary information filed with a
comment, we do not place it in the
docket. We hold it in a separate file to
which the public does not have access,
and we place a note in the docket that
we have received it. If we receive a
request to examine or copy this
information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of This Policy

You can get an electronic copy using
the Internet by—

(1) Searching the Federal
eRulemaking Portal (http://
www.regulations.gov);

(2) Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number or notice
number of this policy statement. You
may access all documents the FAA
considered in developing this policy
statement, including any analysis or
technical reports, from the internet
through the Federal eRulemaking Portal
referenced in paragraph (1).

Background

On July 24, 2004, the final rule,
Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft,
was published in the Federal Register
(69 FR 44772). The rule established
requirements for the issuance of
airworthiness certificates for light-sport
category aircraft under the provisions of
Title 14, Code of Federal Regulations
(14 CFR) § 21.190, Issue of special
airworthiness certificates for light-sport
category aircraft. Additionally, the rule
established procedures for the
airworthiness certification of these
aircraft in accordance with industry-
developed consensus standards.
Through the use of consensus standards,
the FAA believed that light-sport
aircraft (LSA) could be designed,
manufactured, and certificated with less
FAA oversight than that required for an
aircraft manufactured under type and
production certification procedures.

Persons presenting an aircraft for
airworthiness certification in the light-
sport category must provide the FAA
with a Statement of Compliance (FAA
Form 8130-15) issued by the aircraft’s
manufacturer indicating that the aircraft
meets the provisions of an identified
consensus standard that has been
accepted by the FAA. Additionally, an
aircraft presented for airworthiness
certification as SLSA must be inspected
to determine that it is in a condition for
safe operation. This inspection is
accomplished after the aircraft has been
completed but before issuance of the
airworthiness certificate. The
airworthiness certification process also
requires a review of the applicant’s
documentation supplied with the
aircraft, which includes the
manufacturer’s Statement of
Compliance.

When originally proposing the rule,
the FAA noted that an aircraft presented
for airworthiness certification would be
inspected by the FAA (or an FAA-
designated representative) to determine
that it is in a condition for safe
operation. The person conducting the
inspection would rely upon the
manufacturer’s Statement of
Compliance to assist in determining that
the aircraft meets the applicable
consensus standards. At the time that
the rule was originally proposed, the
FAA indicated that it would follow this
course of action unless FAA experience
with a manufacturer dictated otherwise
(67 FR 5378; February 5, 2002). This
intent remained unchanged with
publication of the final rule.

As the number of aircraft certificated
as SLSA rapidly grew, the FAA
determined that it was appropriate to
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conduct an assessment to evaluate the
health, state of systems implementation,
and compliance of the SLSA industry.
From September 2008 through March
2009, the Aircraft Certification Service,
Production and Airworthiness Division
(AIR-200) conducted an assessment of
SLSA manufacturers by evaluating their
systems and processes through on-site
evaluation, analysis, and reporting.

The FAA assessment team collected
data from SLSA manufacturers
(including their extensions and
distributors located in the United States)
regarding compliance with applicable
regulations and standards. After
reviewing this data the team
recommended enhancements to
industry consensus standards for LSA
design, manufacturing, continued
airworthiness, and maintenance. It also
made recommendations for changes to
agency internal processes and
procedures. A copy of the report can be
found in the docket for this notice.

Among the report’s conclusions, the
FAA found that the majority of the
manufacturing facilities evaluated could
not fully substantiate that the aircraft for
which they had issued Statements of
Compliance did, in fact, meet the
consensus standards identified in those
documents. Therefore, the FAA could
not determine that aircraft for which
these statements were issued actually
met the provisions of the identified
consensus standards.

The assessment raised concerns that
the SLSA airworthiness certification
process, as originally envisioned, does
not always achieve its intended
purpose. Additionally, the FAA was
particularly concerned that SLSA
manufacturers have not been
sufficiently verifying that their
continued airworthiness systems are
functioning properly. The FAA has
determined that its original policy of
reliance on manufacturers’ Statements
of Compliance for the issuance of
airworthiness certificates for SLSA
under the provisions of § 21.190 should
be reconsidered and that more FAA
involvement in the airworthiness
certification process for SLSA is
warranted.

Manufacturer’s Statement of
Compliance

The FAA notes that a manufacturer’s
Statement of Compliance presented
during the airworthiness certification
process for an SLSA must contain a
statement that at the request of the FAA,
the manufacturer will provide
unrestricted access to its facilities. The
Statement of Compliance, when signed
by the aircraft’s manufacturer, sets forth
the manufacturer’s consent to FAA

inspection of its facilities and
constitutes an assertion that the
information contained in the document
is true. If, upon examination, the FAA
finds that the manufacturer’s statements
are not accurate, an airworthiness
certificate will not be issued for that
SLSA until it has been demonstrated
that the aircraft meets the identified
consensus standards and that the
manufacturer is able to comply with the
provisions of its Statement of
Compliance. SLSA manufacturers
signing a Statement of Compliance must
ultimately be able to demonstrate their
ability to carry out those functions and
responsibilities referenced in the
statement to the satisfaction of the FAA,
and meet all other relevant
airworthiness certification
requirements.

SLSA Manufacturers

The current process for airworthiness
certification of SLSA is described in
FAA Order 8130.2, Airworthiness
Certification of Aircraft and Related
Products. The process includes
reviewing the applicant’s
documentation supplied with the
aircraft, and verifying it agrees with the
identification and description of the
aircraft and that it conforms to
applicable regulations. The FAA
considers an SLSA manufacturer to be
a person who not only can attest to
meeting the provisions of 14 CFR
21.190, but who can demonstrate these
abilities to the satisfaction of the FAA.
A person who cannot demonstrate these
abilities, or complete the manufacturer’s
Statement of Compliance would not be
considered a manufacturer.

The Statement of Compliance issued
for an SLSA in accordance with
§21.190(c), by an SLSA manufacturer,
must:

(1) Identify the aircraft by make and
model, serial number, class, date of
manufacture, and consensus standard
used;

(2) State that the aircraft meets the
provisions of the identified consensus
standard;

(3) State that the aircraft conforms to
the manufacturer’s design data, using
the manufacturer’s quality assurance
system that meets the identified
consensus standard;

(4) State that the manufacturer will
make available to any interested person
the following documents that meet the
identified consensus standard:

(i) The aircraft’s operating
instructions.

(ii) The aircraft’s maintenance and
inspection procedures.

(iii) The aircraft’s flight training
supplement.

(5) State that the manufacturer will
monitor and correct safety-of-flight
issues through the issuance of safety
directives and a continued
airworthiness system that meets the
identified consensus standard;

(6) State that at the request of the
FAA, the manufacturer will provide
unrestricted access to its facilities; and

(7) State that the manufacturer, in
accordance with a production
acceptance test procedure that meets an
applicable consensus standard has—

(1) Ground and flight tested the
aircraft;

(ii) Found the aircraft performance
acceptable; and

(iii) Determined that the aircraft is in
a condition for safe operation.

If a manufacturer cannot demonstrate
it can perform the functions specified in
the Statement of Compliance for an
SLSA or cannot substantiate that those
functions have been (or can be, as
appropriate) accomplished, the FAA
would not consider that person to be the
manufacturer of the aircraft intended for
airworthiness certification as an SLSA.

Persons providing the FAA with a
Statement of Compliance must
understand the implications of making
the statement. The FAA expects the
Statement of Compliance to reflect the
manufacturer’s understanding of its
responsibilities, its capability to execute
those responsibilities fully, and a
commitment to meeting its obligations
in the future.

The FAA is particularly concerned
that manufacturers issuing a Statement
of Compliance have a system to monitor
and correct safety-of-flight issues. The
manufacturer therefore must be able to
monitor and notify operators to correct
unsafe conditions for as long as these
aircraft are U.S.-registered. The
manufacturer also is responsible for
issuing corrective actions in accordance
with its program to monitor and correct
safety-of-flight issues and must notify
the owners of the affected aircraft of
these corrective actions. To ensure the
success of the FAA’s program for SLSA
airworthiness certification, the FAA
expects manufacturers to implement a
vigorous system to monitor and correct
safety-of-flight issues.

SLSA manufacturers must be able to
provide for the continued operational
safety of their aircraft. In order to meet
this obligation, which the manufacturer
has accepted through its issuance of a
Statement of Compliance, it must
maintain adequate engineering data and
engineering staff to monitor and correct
safety-of-flight issues affecting the
aircraft. This continuing obligation is
incurred by both manufacturers who
have issued Statements of Compliance
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for aircraft that are currently certificated
as SLSA and manufacturers who have
issued Statements of Compliance for
aircraft being presented for
airworthiness certification.

If, during the FAA’s examination of
an aircraft, it finds that the aircraft was
received from a location outside the
United States and only assembled
within the United States, the
requirements of 14 CFR 21.190(d) must
be met for the aircraft to be considered
eligible for an airworthiness certificate.
This is further clarified in the following
section.

SLSA Manufactured Outside the United
States

Aircraft intended for airworthiness
certification as SLSA that have been
manufactured outside the United States
must be manufactured in country with
which the United States has a Bilateral
Airworthiness Agreement concerning
airplanes, a Bilateral Aviation Safety
Agreement with associated
Implementation Procedures for
Airworthiness concerning airplanes, or
an equivalent airworthiness agreement.
The aircraft must also be eligible for an
airworthiness certificate, flight
authorization, or other similar
certification in its country of
manufacture. These requirements are set
forth in 14 CFR 21.190(d).

During the recent assessment, the
FAA identified several anomalies
involving aircraft manufactured outside
the United States. These included:

e Aircraft manufactured outside the
United States that were shipped
disassembled to the United States, and
assembled by U.S. persons who
declared themselves to be the U.S.
manufacturers. The FAA found that
some aircraft were manufactured in
countries with a bilateral agreement and
some were not. In both situations, the
U.S persons who performed the
assembly did not, or could not, carry out
the functions to which they attested in
their Statements of Compliance for the
aircraft.

e Aircraft manufactured in countries
without bilateral agreements that were
“passed through” a country with which
the U.S. has a bilateral agreement. A
person in the country with which the
U.S. has a bilateral agreement
completed the Statement of Compliance
before shipping the aircraft to the
United States. Again, these persons did
not, or could not, carry out the functions
to which they attested in their
Statements of Compliance for the
aircraft.

o Aircraft for which a foreign entity
claimed responsibility for certain
aspects of the Statement of Compliance

and a U.S. person claimed responsibility
for the remaining aspects, thereby
splitting the manufacturer’s
responsibility between two distinct
persons; and

o Aircraft manufactured in countries
with appropriate bilateral agreements by
entities that would ship the aircraft to
a U.S. distributor. Neither the U.S.
distributor nor the foreign entity could
maintain a program to correct safety-of-
flight issues as attested to in the
aircraft’s Statement of Compliance.

The assessment clearly identified that
aircraft have been supplied to U.S.
persons who lack the ability to
reasonably attest to the provisions set
forth in § 21.190(c). Additionally, U.S.
persons have been providing the FAA
with a manufacturer’s Statement of
Compliance identifying themselves as
the U.S. manufacturer of an aircraft
when the aircraft was in fact produced
outside the United States. These
situations are not in compliance with
the regulations. The FAA did not intend
for U.S. persons to receive disassembled
LSA from outside the United States,
reassemble them within the United
States, and characterize themselves as
the U.S. manufacturer of an SLSA. As
these persons cannot substantiate the
information contained in the Statement
of Compliance, the FAA does not
consider them to be the manufacturers
of the aircraft. Accordingly, the FAA
will not issue airworthiness certificates
in the light-sport category for these
aircraft.

Additionally, persons who are unable
to make available the documents
required by the consensus standards
and regulations, do not have the systems
in place to monitor and correct safety-
of-flight issues, or are unable to
adequately ensure the continued
airworthiness of the aircraft they
assemble, would not be able to sign a
Statement of Compliance as a
manufacturer. The FAA also notes that
any person who makes any fraudulent,
intentionally false, or misleading
statement on the Statement of
Compliance could be found to be in
violation of 14 CFR 21.2.

The FAA recognizes that it may be
possible for a U.S. person to receive
portions of a LSA from an entity outside
the United States that is acting as a
supplier to the U.S. SLSA manufacturer.
If this person signs a Statement of
Compliance, this person is asserting that
the declarations made in the statement
are true, and that the person can fulfill
the responsibilities set forth in that
statement. While some of the U.S. SLSA
manufacturers can meet this standard;
the FAA has concerns that many cannot
substantiate the declarations made in

their Statement of Compliance when the
majority of the production activity for
the aircraft takes place outside the
United States.

The provisions of § 21.190(d) were
enacted to ensure that a bilateral
agreement would exist which would
provide the FAA with a means, if
necessary, to seek assistance from local
civil aviation authorities on any issues
affecting the design, production,
continued airworthiness, or other
matters needing investigation or
analysis (69 FR 44806). Any attempts to
circumvent the provisions of § 21.190(d)
significantly hinder the FAA’s ability to
address safety issues affecting aircraft
certificated as SLSA.

Effect of This Policy Statement

The FAA’s actions are intended to
ensure compliance with existing
regulations and enhance the safety of
the existing and future SLSA fleet. The
FAA recognizes that these actions may
impact existing SLSA manufacturers as
well as those persons intending to
initiate SLSA production. The FAA has
established a Frequently Asked
Questions page at http://www.faa.gov/
aircraft/gen_av/light_sport/ to assist
current manufacturers in assessing their
own capabilities, and ensuring that the
Statements of Compliance they issue are
accurate.

Aircraft that were issued an
airworthiness certificate prior to the
effective date of this notice are not
affected by this policy statement
provided all other applicable
requirements are met.

The FAA recognizes that upon
implementation of this policy, some
entities who have claimed to be SLSA
manufacturers may not be able to issue
a valid Statement of Compliance, and
that other entities may not be willing to
assume responsibility for continuing
operational safety requirements.
Therefore, aircraft within the existing
fleets from these manufacturers may no
longer be eligible to retain their
airworthiness certification as SLSA.
These aircraft, however, may be eligible
for airworthiness certification as
experimental light-sport aircraft (ELSA).
The FAA does not intend to accept
continued operational safety
responsibility for an SLSA whose
manufacturer no longer exists or is
unable or unwilling to assume that
responsibility. The FAA also recognizes
that some aircraft that are primarily
manufactured outside the United States
and assembled in the United States may
be found to be ineligible for
airworthiness certification as SLSA or
ELSA.
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Issued in Washington, DC, on June 19,
2012.

Frank P. Paskiewicz,

Deputy Director, Aircraft Certification
Service.

[FR Doc. 2012-15765 Filed 6-27-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2012-0624; Special
Conditions No. 25-464—SC]

Special Conditions: Gulfstream
Aerospace LP (GALP), Model
Gulfstream G280 Airplane; Isolation or
Aircraft Electronic System Security
Protection From Unauthorized Internal
Access

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Aerospace LP,
Model Gulfstream G280 airplane. This
airplane will have novel or unusual
design features associated with
connectivity of the passenger service
computer systems to the airplane
critical systems and data networks. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: The effective date of these
special conditions is June 7, 2012. We
must receive your comments by August
13, 2012.

ADDRESSES: Send comments identified
by docket number FAA-2012-0624
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or by Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between

8 a.m. and 5 p.m., Monday through
Friday, except federal holidays.

¢ Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://
DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, Washington
98057—3356; telephone 425—-227-1298;
facsimile 425-227-1149.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On March 30, 2006, Gulfstream
Aerospace LP (hereafter referred to as
“GALP”) applied for a type certificate
for their new Model Gulfstream G280
(hereafter referred to as “Model G280”’)
airplane. The Model G280 is a two-
engine jet transport airplane with a
maximum takeoff weight of 39,600
pounds and an emergency exit
arrangement to support a maximum of
19 passengers. Although the Model
G280 design includes occupancy
provisions for pilot and copilot only (no
passengers), GALP requested issuance of
these special conditions to support
efficient design and certification of
passenger cabin interiors through the
supplemental type certification process.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
GALP must show that the Model G280
meets the applicable provisions of part
25, as amended by Amendments 25-1
through 25-120, thereto, and
Amendment 25-122. In addition, the
certification basis includes certain
special conditions, exemptions, and
equivalent safety findings that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model G280 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the Model G280 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the ‘“Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model G280 will incorporate the
following novel or unusual design
features: Digital systems architecture
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composed of several connected
networks. The proposed architecture
and network configuration may be used
for, or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control functions);

2. Airline business and administrative
support (airline information services),
and;

3. Passenger information and
entertainment systems (passenger
entertainment services).

Discussion

The Model G280 integrated network
configuration may allow increased
connectivity with external network
sources and will have more
interconnected networks and systems,
such as passenger entertainment and
information services, than previous
GALP airplane models. This may allow
the exploitation of network security
vulnerabilities and increased risks
potentially resulting in unsafe
conditions for the airplane and its
occupants. This potential exploitation of
security vulnerabilities may result in
intentional or unintentional destruction,
disruption, degradation, or exploitation
of data and systems critical to the safety
and maintenance of the airplane. The
existing regulations and guidance
material did not anticipate these types
of system architectures. Furthermore, 14
CFR regulations and current system
safety assessment policy and techniques
do not address potential security
vulnerabilities which could be exploited
by unauthorized access to airplane
networks and servers. Therefore, these
special conditions are being issued to
ensure that the security (i.e.,
confidentiality, integrity, and
availability) of airplane systems is not
compromised by unauthorized wired or
wireless electronic connections between
airplane systems and the passenger
entertainment services.

Applicability

As discussed above, these special
conditions are applicable to the Model
G280. Should GALP apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the

notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Gulfstream
Aerospace LP, Model Gulfstream G280
airplanes.

1. Isolation or Aircraft Electronic
System Security Protection from
Unauthorized Internal Access. The
applicant must ensure that the design
provides isolation from, or airplane
electronic system security protection
against, access by unauthorized sources
internal to the airplane. The design
must prevent inadvertent and malicious
changes to, and all adverse impacts
upon, airplane equipment, systems,
networks, or other assets required for
safe flight and operations.

2. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post type
certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Renton, Washington, on June 7,
2012.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-15913 Filed 6—-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0034; Directorate
Identifier 2011-NM-153-AD; Amendment
39-17105; AD 2012-13-03]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD was prompted by a
report of a ground fire which was fed by
oxygen escaping from a damaged third
crew person oxygen line and had started
in the vicinity of an electrical panel.
This AD requires replacing and
changing the routing of the flexible
oxygen hose of the third crew person
oxygen line and modifying the entrance
compartment assembly. We are issuing
this AD to prevent the possibility of
damage to the third crew person oxygen
line and of an oxygen-fed fire in the
airplane.

DATES: This AD becomes effective
August 2, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 2, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 23, 2012 (77 FR
3184). That NPRM proposed to correct
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an unsafe condition for the specified
products. The MCALI states:

An operator has reported a ground fire in
the CL-600-2B19 aeroplane. The fire burnt
an 18 inch hole through the left upper
fuselage skin panel in the cockpit area. The
fire started in the vicinity of the Junction Box
1 (JB1) electrical panel, and was fed by
oxygen escaping from a damaged third
crewman oxygen line.

This [Transport Canada Civil Aviation
(TCCA)] Airworthiness Directive (AD) was
issued to prevent the possibility of damage to
the third crewman oxygen line and an
oxygen fed fire in the aeroplane.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.

Support for the NPRM (77 FR 3184,
January 23, 2012)

Air Line Pilots Association,
International (ALPA) stated that the
proposed actions will enhance safety
and that it supports the intent of the
NPRM (77 FR 3184, January 23, 2012).

Request To Shorten the Compliance
Time and Add an Inspection

The ALPA requested that an initial
inspection of the oxygen hose be
performed within 500 flight hours after
the effective date of the AD and
immediate replacement of any damaged
hoses. The commenter also requested
that the compliance time for the
replacement specified in the NPRM (77
FR 3184, January 23, 2012) of “within
4,000 flight hours after the effective date
of the AD.” be reduced to “within 2000
flight hours after the effective date of
this AD.”

We do not agree to add an inspection
to the requirements of this AD. We have
determined that accomplishing the
replacement required by paragraph (g)
of this AD addresses the identified
unsafe condition. We have not changed
the AD in this regard.

We, also, do not agree with the
request for a shorter compliance time. In
developing the compliance time, we
determined that the compliance time of
4,000 flight hours after the effective date
of the AD is appropriate considering the
safety implications, the average
utilization rate of the affected fleet, the
practical aspects of an orderly
inspection of the fleet during regular
maintenance periods, and the
availability of required replacement
parts. In addition, the proposed
compliance time corresponds with the
compliance time of the parallel AD
issued by TCCA. Operators may request

approval of an alternative method of
compliance (AMOC) under the
provisions of paragraph (i)(1) of this AD.
We have not changed the AD in this
regard.

Request To Revise Wording

Air Wisconsin requested that the
wording in paragraph (h) of the NPRM
(77 FR 3184, January 23, 2012) be
changed from “modify” to “discard” as
Bombardier Service Bulletin 601R-35—
017, Revision A, dated June 9, 2011,
states in various places to discard the
hose.

We partially agree. The wording in
paragraph (h) of the NPRM (77 FR 3184,
January 23, 2012) incorrectly implied
that both the entrance compartment
assembly and the flexible oxygen hose
could be modified. We have changed
paragraphs (g) and (h) of this AD to
clarify that the entrance compartment
assembly is “modified”” and that the
flexible oxygen hose is “replaced with
a new flexible oxygen hose.”

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
except for minor editorial changes. We
have determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR 3184,
January 23, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 3184,
January 23, 2012).

Costs of Compliance

We estimate that this AD will affect
588 products of U.S. registry. We also
estimate that it will take about 13 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $108 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $713,244, or
$1,213 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 3184,
January 23, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-13-03 Bombardier, Inc.: Amendment
39-17105. Docket No. FAA-2012-0034;

Directorate Identifier 2011-NM-153-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective August 2, 2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes; certificated in any category;
equipped with entrance compartment
assembly having part numbers that begin
with A281001, A282001, A283001, A284001,
4591001, 4592001, 4593001, or 4594001.

(d) Subject

Air Transport Association (ATA) of
America Code 35: Oxygen.

(e) Reason

This AD was prompted by a report of a
ground fire which was fed by oxygen
escaping from a damaged third crew person
oxygen line and had started in the vicinity
of an electrical panel. We are issuing this AD
to prevent the possibility of damage to the
third crew person oxygen line and of an
oxygen-fed fire in the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 4,000 flight hours after the effective
date of this AD, change the routing and
replace the flexible oxygen hose of the third
crew person oxygen line with a new flexible
oxygen hose and modify the entrance
compartment assembly, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 601R—35-017,
Revision A, dated June 9, 2011.

(h) Parts Installation

As of the effective date of this AD, no
person may install an entrance compartment
assembly having a part number that begins
with A281001, A282001, A283001, A284001,
4591001, 4592001, 4593001, or 4594001, or
a flexible oxygen hose having a part number
38027-0260, on any airplane, unless that

entrance compartment assembly has been
modified and the flexible oxygen hose has
been replaced with a new flexible oxygen
hose, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—35-017, Revision A,
dated June 9, 2011.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516-228-7300; fax 516—
794-5531. Before using any approved AMOG,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011-23, dated July 14, 2011;
and Bombardier Service Bulletin 601R-35—
017, Revision A, dated June 9, 2011; for
related information.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Bombardier Service Bulletin 601R—35—
017, Revision A, dated June 9, 2011.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; email
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this

material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 19,
2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-15602 Filed 6—27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0330; Directorate
Identifier 2011-NM-116-AD; Amendment
39-17103; AD 2012-13-01]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all Saab
AB, Saab Aerosystems Model 340A
(SAAB/SF340A) and SAAB 340B
airplanes. This AD was prompted by
reports indicating that wear of the
elevator pushrods has occurred on some
airplanes after extended time in service.
This AD requires determining if a
certain part number is installed,
performing a detailed inspection for
individual play between the elevator
pushrod assembly and degradation of
elevator pushrod assembly, and
replacing the affected elevator pushrod
assembly with a new elevator pushrod
assembly if necessary. We are issuing
this AD to prevent a free elevator from
affecting the pitch control authority,
which may result in reduced
controllability of the airplane.

DATES: This AD becomes effective
August 2, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 2, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
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Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 2, 2012 (77 FR 19565).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

Field experience has indicated that wear of
the elevator pushrod has occurred on some
aeroplanes after extended time in service.
Although properly installed, the locknut has
been able to back off within a limited range,
leading to degradation of the pushrod which
causes backlash in between the rod end
threads.

This condition, if not detected and
corrected, may lead to a free elevator
affecting the pitch control authority, possibly
resulting in reduced control of the aeroplane.

To address this unsafe condition, SAAB
AB Aeronautics have issued Service Bulletin
(SB) 340-27-100, accomplishment of which
will reduce the probability for backlash and
minimize the possibility of failure in the
pitch control system.

For the reasons described above, this
[EASA] AD requires the identification of the
pushrod assembly Part Number (P/N) as
installed on the aeroplane, replacement of P/
N TDF11755 pushrod assemblies, inspection
of P/N 12003-33 and P/N R20990 elevator
pushrod assemblies [for individual play
between the elevator pushrod assembly and
degradation of elevator pushrod assembly]
and corrective actions [replacement],
depending on findings.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 19565, April 2, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
162 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the

cost of this AD to the U.S. operators to
be $13,770, or $85 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 7 work-hours and require parts
costing $1,588 for a cost of $2,183 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains the NPRM (77 FR 19565, April
2, 2012), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-13-01 Saab AB, Saab Aerosystems:
Amendment 39-17103. Docket No.
FAA—-2012-0330; Directorate Identifier
2011-NM-116-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective August 2, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Saab AB, Saab
Aerosystems Model 340A (SAAB/SF340A)

and SAAB 340B airplanes, certificated in any
category, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight Controls.

(e) Reason

This AD was prompted by reports
indicating that wear of the elevator pushrods
has occurred on some airplanes after
extended time in service. We are issuing this
AD to prevent a free elevator from affecting
the pitch control authority, which may result
in reduced controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection To Determine the Part Number

Within the applicable time specified in
table 1 of this AD, inspect each elevator
pushrod assembly to determine the part
number (P/N).
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(1) If a P/N TDF11755 elevator pushrod
assembly is installed, or if the part number
cannot be determined: Before further flight,
replace the affected elevator pushrod
assembly with a P/N R20990 elevator
pushrod assembly, in accordance with the

Accomplishment Instructions of Saab Service
Bulletin 340-27-100, dated February 1, 2011.
(2) If a P/N 12003-33 or P/N R20990
elevator pushrod assembly is installed: Do a
detailed inspection for individual play
between the rod end and the pushrod at the
locking device and degradation of the

TABLE 1—COMPLIANCE TIMES

elevator pushrod assembly (including rod
end threads not visible through the
inspection hole in the pushrod, and the nut
and locking device not properly locked with
the lock wire), in accordance with the
Accomplishment Instructions of Saab Service
Bulletin 340-27-100, dated February 1, 2011.

Total flight hours accumulated as of the
effective date of this AD

Compliance time

For airplanes with 30,000 total flight hours or more
For airplanes with 28,000 total flight hours or more, but less than

30,000 total flight hours.

For airplanes with less than 28,000 total flight hours

Within 6 months after the effective date of this AD.

Before the accumulation of 30,000 total flight hours or within 6 months
after the effective date of this AD, whichever occurs later.

Before the accumulation of 30,000 total flight hours.

(h) Corrective Action

If, during the inspection of the elevator
pushrod assembly required by paragraph
(g)(2) of this AD, individual play between the
rod end and the pushrod at the locking
device, or degradation of the elevator
pushrod assembly (including rod end threads
not visible through the inspection hole in the
pushrod, and the nut and locking device not
properly locked with the lock wire) is found:
Before further flight, replace the affected
elevator pushrod assembly with a new
elevator pushrod assembly, P/N R20990, in
accordance with the Accomplishment
Instructions of Saab Service Bulletin 340-27—
100, dated February 1, 2011.

(i) Parts Installation

As of the effective date of this AD, no
person may install an elevator pushrod
assembly with P/N TDF11755, on any
airplane.

(j) Reporting Requirement

Submit a report of the findings (both
positive and negative) of the inspection and
replacement required by paragraphs (g) and
(h) of this AD to Saab AB, Support and
Services, SE-581 88 Linkdping, Sweden; fax
+46 13 18 48 74; email
saab340.techsupport@saabgroup.com; at the
applicable time specified in paragraph (j)(1)
or (j)(2) of this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM—116, Transport
Airplane Directorate, FAA, 1601 Lind

Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(1) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2011-0078,
dated May 5, 2011; and Saab Service Bulletin
340-27-100, dated February 1, 2011; for
related information.

(m) Material Incorporated by Reference
(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the following service information
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise.

(i) Saab Service Bulletin 340-27-100,
dated February 1, 2011.

(3) For service information identified in
this AD, contact Saab AB, Saab Aerosystems,
SE-581 88, Linkoping, Sweden; telephone
+46 13 18 5591; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 15,
2012.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2012-15426 Filed 6—27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1142; Airspace
Docket No. 11-AGL-22]

Amendment of Class D Airspace;
Pontiac, MI

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, technical
amendment.

SUMMARY: This action amends Class D
airspace within the Pontiac, MI, area by
changing the name of the airport from
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Oakland-Pontiac Airport to Oakland
County International Airport and
updating the geographic coordinates.
This action does not change the
boundaries or operating requirements of
the airspace.

DATES: Effective date: July 30, 2012. The
Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone 817-321—
7716.

SUPPLEMENTARY INFORMATION:

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
changing the airport formerly known as
Oakland-Pontiac Airport to Oakland
County International Airport and
adjusting the geographic coordinates
within Class D airspace to coincide with
the FAAs aeronautical database. This is
an administrative change and does not
affect the boundaries, altitudes, or
operating requirements of the airspace,
therefore, notice and public procedures
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that

section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Oakland County
International Airport, Pontiac, ML

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

AGL MID Pontiac, MI [Amended]

Oakland County International Airport, MI
(Lat. 42°39'56” N., long. 83°25'14” W.)
That airspace extending upward from the

surface to and including 3,500 feet MSL

within a 4.2-mile radius of Oakland County

International Airport. This Class D airspace

area is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective date and time will

thereafter be continuously published in the

Airport/Facility Directory.

Issued in Fort Worth, Texas, on June 13,
2012.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2012-15706 Filed 6-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2012-0196; Airspace
Docket No. 12-AWP-2]

Amendment of Class E Airspace;
Fairfield, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Travis Air Force Base (AFB),
Fairfield, CA. The projected
decommissioning of the Travis VHF
Omni-Directional Radio Range (VOR)
has made this action necessary for the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport.

DATES: Effective date, 0901 UTC,
September 20, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On April 18, 2012, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to amend
controlled airspace at Fairfield, CA (77
FR 23171). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. Two
comments were received in favor of the
airspace amendment. Except for a minor
editorial change, this rule is the same as
published in the NPRM.

Class E airspace designations are
published in paragraph 6004, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace designated as
an extension to Class D surface area at
Travis AFB, Fairfield, CA. Airspace
reconfiguration is necessary due to the
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projected decommissioning of the
Travis VOR, and enhances the safety
and management of IFR operations at
the airport.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Travis AFB,
Fairfield, CA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6004 Class E airspace designated
as an extension to a class D surface area.
* * * * *

AWP CA E4 Fairfield, CA [Amended]

Fairfield, Travis AFB, CA

(Lat. 38°15’46” N., long. 121°5539” W.)

That airspace extending upward from the
surface within 1.8 miles each side of the
Travis AFB 047° bearing, extending from the
4.3-mile radius of Travis AFB to 8.7 miles
northeast of Travis AFB, and within 1.8 miles
each side of the Travis AFB 227° bearing
extending from the 4.3-mile radius of the
airport to 8.7 miles southwest of Travis AFB,
and within 3.7 miles northwest and 1.8 miles
southeast of the Travis AFB 236° bearing
extending from the 4.3-mile radius of the
airport to 5.6 miles southwest of Travis AFB.

Issued in Seattle, Washington, on June 15,
2012.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2012-15754 Filed 6-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0139; Airspace
Docket No. 12-ANM-3]

Amendment of Class E Airspace;
Livingston, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Livingston, Mission Field
Airport, Livingston, MT.
Decommissioning of the Livingston
Tactical Air Navigation System
(TACAN) has made this action
necessary for the safety and

management of Instrument Flight Rules
(IFR) operations at the airport. Also, the
geographic coordinates of the airport are
updated at the request of National
Aeronautical Navigation Services.

DATES: Effective date, 0901 UTC,
September 20, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On April 3, 2012, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend
controlled airspace at Livingston, MT
(77 FR 19953). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6002 of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E surface airspace at
Livingston, Mission Field Airport,
Livingston, MT. Airspace
reconfiguration is necessary due to the
decommissioning of the Livingston
TACAN. Also, the geographic
coordinates of the airport are updated to
coincide with the FAA’s aeronautical
database. This action is necessary for
the safety and management of IFR
operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
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traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Livingston,
Mission Field Airport, Livingston, MT.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM MT E2 Livingston, MT [Modified]

Livingston, Mission Field, MT

(Lat. 45°41’58” N., long. 110°26’53” W.)

Within a 4.1-mile radius of Mission Field
Airport, and within 2.7 miles each side of the
Mission Field Airport 340° bearing extending
from the 4.1-mile radius to 7 miles north of
the airport. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in Seattle, Washington, on June 18,
2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-15755 Filed 6—27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0345; Airspace
Docket No. 12-AWP-3]

Amendment of Class E Airspace;
Woodland, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Watts-Woodland Airport,
Woodland, CA. The projected
decommissioning of the Travis VHF
Omni-Directional Radio Range (VOR)
has made this action necessary for the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport. This action also makes a minor
adjustment to the geographic
coordinates of the airport.

DATES: Effective date, 0901 UTC,
September 20, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On April 18, 2012, the FAA published
in the Federal Register a notice of

proposed rulemaking (NPRM) to amend
controlled airspace at Woodland, CA (77
FR 23172). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Subsequent to
publication the National Aeronautical
Navigation Services requested a minor
adjustment to the geographic
coordinates of the airport be made.
Except for a minor editorial change, this
rule is the same as published in the
NPRM.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace extending
upward from 700 feet above the surface,
at Watts-Woodland Airport, Woodland,
CA. Airspace reconfiguration is
necessary due to the projected
decommissioning of the Travis VOR,
and enhances the safety and
management of IFR operations at the
airport. The geographic coordinates of
the airport are adjusted to coincide with
the FAA’s aeronautical database.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
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prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Watts-Woodland
Airport, Woodland, CA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Woodland, CA [Amended]

Woodland, Watts-Woodland Airport, CA
(Lat. 38°40°26” N., long. 121°52’19” W.)

That airspace extending upward from 700
feet above the surface within a 2.6-mile
radius of Watts-Woodland Airport, and
within 2.6 miles each side of the Watts-
Woodland Airport 133° bearing extending
from the 2.6-mile radius to 8.1 miles
southeast of Watts-Woodland Airport, and
within 1.8 miles each side of the Watts-
Woodland Airport 172° bearing extending
from the 2.6-mile radius to 6 miles south of
the airport, and within 1.9 miles each side of
the Watts-Woodland Airport 345° bearing

extending from the 2.6-mile radius to 7 miles
north of the airport.

Issued in Seattle, Washington, on June 19,
2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-15699 Filed 6-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-1333; Airspace
Docket No. 11-AWP-19]

Establishment of Class E Airspace;
Eureka, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Eureka, NV, to
accommodate aircraft using a new Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Eureka Airport,
Eureka, NV. This improves the safety
and management of Instrument Flight
Rules (IFR) operations at the airport.
DATES: Effective date, 0901 UTC,
September 20, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On April 10, 2012, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish
controlled airspace at Eureka, NV (77 FR
21509). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface,
at Eureka Airport, to accommodate IFR
aircraft executing a new RNAV (GPS)
standard instrument approach
procedures at the airport. This action is
necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Eureka Airport,
Eureka, NV.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP NV E5 Eureka, NV [New]

Eureka Airport, NV

(Lat. 39°36’14” N., long. 116°00°13” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Eureka Airport; and within 1.5
miles either side of the 011° bearing of the
airport extending from the 6.6-mile radius to
10 miles north of Eureka airport; that
airspace extending upward from 1,200 feet
above the surface within an area bounded by
lat. 40°35’00” N., long. 115°57°00” W_; to lat.
40°30’00” N., long. 115°39°00” W.; to lat.
40°07°00” N., long. 115°26’00” W.; to lat.
39°58’00” N., long. 115°51°00” W.; to lat.
39°30°00” N., long. 115°51°00” W.; to lat.
39°19°00” N., long. 115°47°00” W.; to lat.
39°18’00” N., long. 115°36’00” W.; to lat.
39°20°00” N., long. 115°14’00” W.; to lat.
39°08’00” N., long. 115°10°00” W.; to lat.
39°06’00” N., long. 115°57°00” W.; to lat.
39°16’00” N., long. 116°05’00” W.; to lat.
39°22°00” N., long. 116°12°00” W.; to lat.
39°43'00” N., long. 116°08’00” W.; to lat.
40°08’00” N., long. 116°02’00” W., thence to
the point of beginning.

Issued in Seattle, Washington, on June 18,
2012.
Vered Lovett,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2012-15701 Filed 6-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No.30850; Amdt. No. 501]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective date 0901 UTC, July 26,
2012.

FOR FURTHER INFORMATION CONTACT: Rick
Dunham, Flight Procedure Standards
Branch (AMCAFS—-420), Flight
Technologies and Programs Division,
Flight Standards Service,
FederalAviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points or those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to

the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policiesand Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).
Issued in Washington, DC, on June 22,
2012.

John M. Allen,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, July 26, 2012.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

PART 95—[AMENDED]
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS
[Amendment 501 effective date July 26, 2012]

From To MEA MAA
§95.3000 Low Altitude RNAV Routes
§95.3306 RNAV Route T306 is Added to Read
LOS ANGELES, CA VORTAC ...cuiieieecie ettt PRADOQ, CA FIX ooiiieieeeeieeeecee e 4000 17500
PRADO, CA FIX ettt PARADISE, CA VORTAC 5000 17500
PARADISE, CA VORTAC ..ottt *SETER, CA FIX oo 5500 17500
*12100—MCA SETER, CA FIX, E BND
SETER, CA FIX BANDS, CA FIX oo 9000 17500
BANDS, CA FIX *PALM SPRINGS, CA VORTAC 13000 17500
*11800—MCA PALM SPRINGS, CA VORTAC, W BND
PALM SPRINGS, CA VORTAC ...oooiiiiieiieeiee et BLYTHE, CA VORTAC ....ccocoviirieeiieenenn 8000 17500
BLYTHE, CA VORTAC BUCKEYE, AZ VORTAC ... 6000 17500
BUCKEYE, AZ VORTAC ..ottt se ettt PERKY, AZ FIX ..oooiiiiieeeieeeeee e 5000 17500
PERKY, AZ FIX ettt PHOENIX, AZ VORTAC ....cccooiriiiiieenen 4000 17500
PHOENIX, AZ VORTAC ...ttt *TOTEC, AZ FIX oo 5000 17500
*5500—MCA TOTEC, AZ FIX, E BND
TOTEC, AZ FIX ettt sttt TUCSON, AZ VORTAC ...cceeeieeiieiieene 6500 17500
TUCSON, AZ VORTAC ...ttt s NOCHI, AZ FIX 10700 17500
NOCHI, AZ FIX ANIMA, NM FIX 10700 17500
ANIMA, NM FIX DARCE, NM FIX 9000 17500
DARCE, NM FIX .ottt COLUMBUS, NM VOR/DME ........ccccennee *9000 17500
*8200—MOCA
COLUMBUS, NM VOR/DME ......cccuiiiiiiiieniie et EL PASO, TX VORTAC ....ccocoviiiiiiieenen. 9000 17500
§95.3310 RNAV Route T310 is Added to Read
TUCSON, AZ VORTAC ...ttt *SULLI, AZ FIX e 8000 17500
*9200—MCA SULLI, AZ FIX, E BND
SULLL AZ FIX ettt sttt neas MESCA, AZ FIX oo 10000 17500
MESCA, AZ FIX ettt NOCHI, AZ FIX ..coooeiiiiiene 10000 17500
NOCHI, AZ FIX ettt ettt st SAN SIMON, AZ VORTAC ... 10000 17500
SAN SIMON, AZ VORTAC ..ottt SILVER CITY, NM VORTAC .... 10300 17500
SILVER CITY, NM VORTAC ..ottt KEAPS, NM FIX ..o, 10300 17500
*11600—MCA KEAPS, NM FIX, NE BND
KEAPS, NM FIX ottt TRUTH OR CONSEQUENCES, NM 12300 17500
VORTAC.
§95.4000 High Altitude RNAV Routes
§95.4130 RNAV Route Q130 is Amended to Read in Part
REANA, NV FIX ettt ROCCY, UT FIX oo *28000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
ROCCY, UT FIX ettt s RATTLESNAKE, NM VORTAC ................. *22000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
§95.4148 RNAV Route Q148 is Amended to Read in Part
STEVS, WA FIX ottt ZAXUL, WA FIX i *18000 45000
*GNSS MEA
*DME/DME/IRU MEA
ZAXUL, WA FIX oottt st ae e e saneenee e FINUT, WA FIX oo *24000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
§95.4150 RNAV Route Q150 is Amended to Read in Part
STEVS, WA FIX ettt st et neas ZAXUL, WA FIX oo *18000 45000
*GNSS MEA
*DME/DME/IRU MEA
From To MEA
§95.6001 Victor Routes—U.S.
§95.6016 VOR Federal Airway V16 is Amended to Delete
TUCSON, AZ VORTAC ...ttt et COCHISE, AZ VORTAC ..ottt 10500
COCHISE, AZ VORTAC ...ttt ANIMA; NM FIX e 11000
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From To MEA
As Amended to Read in Part
PRADO, CA FIX oottt nee s PARADISE, CA VORTAC ....ocoiiiiiieeeeee e 5000
SETER, CA FIX oo BANDS, CA FIX.
E BND oo 13000
W BND ..o 9000
BANDS, CA FIX oo *PALM SPRINGS, CA VORTAC ....cocoeiirriiieeeneeee e 13000
*11800—MCA PALM SPRINGS, CA VORTAC, W BND
PALM SPRINGS, CA VORTAC ....oooiiieitiriieienteeie et BLYTHE, CA VORTAC ....ooiiiiiiecieeeeere e 8000
BLYTHE, CA VORTAC ..ottt BUCKEYE, AZ VORTAC ... 6000
PERKY, AZ FIX ittt PHOENIX, AZ VORTAC .... 4000
TOTEC, AZ FIX ettt TUCSON, AZ VORTAC ........ 6500
TUCSON, AZ VORTAC ..ttt SAN SIMON, AZ VORTAC ... 11500
SAN SIMON, AZ VORTAC ...ooiiieeieiteeee sttt ANIMA, NM FIX oo 8000
ANIMA, NM FIX oo e DARCE, NM FIX i 9000
§95.6063 VOR Federal Airway V63 is Amended to Read in Part
PLADD, MO FIX .ot BARTI, MO FIX oo *6000
*2600—MOCA
BARTI, MO FIX o HALLSVILLE, MO VORTAC ....cceiieiiiieienieeie e 3100
§95.6066 VOR Federal Airway V66 is Amended to Read in Part
TUCSON, AZ VORTAC ..ttt FSULLI AZ FIX e **8000
*9200—MCA SULLI, AZ FIX, E BND
**7200—MOCA
SULLI, AZ FIX o DOUGLAS, AZ VORTAC ....ooiiiieeeeceeee e 10000
§95.6070 VOR Federal Airway V70 is Amended to Read in Part
BROWNSVILLE, TX VORTAC ...cciiiiieeirieeeresee e RAYMO, TX FIX.
*3800
*1600
*1600—GNSS MEA
RAYMO, TX FIX ittt
N BND ot *6000
S BND .o *4000
*1600—MOCA
*2000—GNSS MEA
JIMIE, TX FIX e JETTY, TX FIX oo *6000
*1800—MOCA
*2000—GNSS MEA
JETTY, TX FIX et CORPUS CHRISTI, TX VORTAC.
N BND e e *2100
S BND e e *3800
*2100—GNSS MEA
§95.6088 VOR Federal Airway V88 is Amended to Read in Part
TULSA, OK VORTAC ..ceiiiiiiiereseeeseet et VINTA, OK FIX o 2700
NARCI, OK FIX oottt WACCO, MO FIX oot *6200
*3100—MOCA
*4000—GNSS MEA
WACCO, MO FIX ot SPRINGFFIELD, MO VORTAC ....ccceoiiiieiineeneeeeenieeee 3000
§95.6094 VOR Federal Airway V94 is Amended to Read in Part
BLYTHE, CA VORTAC ..ottt VICKO, AZ FIX oot 6000
§95.6140 VOR Federal Airway V140 is Amended to Read in Part
SAYRE, OK VORTAC ...ttt ODINS, OK FIX .ot 4000
ODINS, OK FIX ..o e KINGFISHER, OK VORTAC .....cooiiiiiirieee e 3500
§95.6172 VOR Federal Airway V172 is Amended to Read in Part
OMAHA, 1A VORTAC ..ottt WUNOT, IA FIX.
NE BND <ottt 5500
SW BND .ot 4000
§95.6187 VOR Federal Airway V187 is Amended to Read in Part
NEZ PERCE, ID VOR/DME .....ccccociiitiiienieniestteiieste et POTOR, WA FIX .ot *6000

*5300—MOCA
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From To MEA
POTOR, WA FIX .ottt *DATES, WA FIX oo 7200
*4200—MCA DATES, WA FIX, E BND
§95.6202 VOR Federal Airway V202 is Amended to Delete
TUCSON, AZ VORTAC SULLI, AZ FIX o 8000
SULLI AZ FIX oottt ettt MESCA, AZ FIX.
E BND oottt 9500
W BND ..ot 8000
MESCA, AZ FIX ..ottt COCHISE, AZ VORTAC 9500
COCHISE, AZ VORTAC ..ottt SAN SIMON, AZ VORTAC ...ocoiiiieiiieeeee e 10000
Is Amended to Read in Part
SAN SIMON, AZ VORTAC ...cooiiiitriiiieieieie ettt SILVER CITY, NM VORTAC ....cocciriiiieieeeesesie e 10300
SILVER CITY, NM VORTAC ...ttt *KEAPS, NM FIX oo 10300
*11600—MCA KEAPS, NM FIX, NE BND
KEAPS, NIM FIX ..ottt TRUTH OR CONSEQUENCES, NM VORTAC ........c.c..... 12300
§95.6210 VOR Federal Airway V210 is Amended to Read in Part
LIBERAL, KS VORTAC ...ttt snens ROLLS, OK FIX oot *12000
*4400—MOCA
*5000—GNSS MEA
ROLLS, OK FIX 1iiiitiieieieeeie sttt ste e eneenesnennens *WAXEY, OK FIX.
W BND et *11000
E BND ..ottt e *9300
*3800—MOCA
*4000—GNSS MEA
WAXEY, OK FIX oottt WILL ROGERS, OK VORTAC.
W BND et *9300
E BND ..ottt s *5000
*3300—MOCA
*4000—GNSS MEA
§95.6219 VOR Federal Airway V219 is Amended to Read in Part
SIOUX CITY, A VORTAC ..ottt RITTA, 1A FIX.
NE BND ..ottt s neenean *9000
SW BND ..ottt *4500
*3300—MOCA
MILSS, TA FIX oottt snesnennens FAIRMONT, MN VOR/DME .....ccccooieiiiieneneeieneecie e 8000
§95.6289 VOR Federal Airway V289 is Amended to Read in Part
FORT SMITH, AR VORTAC .....oiiiiiiiriiniiieee et MULBY, AR FIX.
SW BND 3300
NE BND 4000
§95.6290 VOR Federal Airway V290 is Amended to Read in Part
TAR RIVER, NC VORTAC ...ttt KENIR, NC FIX .ot *4000
*1600—MOCA
*2000—GNSS MEA
KENIR, NC FIX ..ottt PUNGO, NC FIX oot *5000
*1500—MOCA
*2000—GNSS MEA
§95.6310 VOR Federal Airway V310 is Amended to Read in Part
TAR RIVER, NC VORTAC ..ottt ELIZABETH CITY, NC VOR/DME ......ccccceoviininirieieens *4000
*1600—MOCA
*2000—GNSS MEA
§95.6361 VOR Federal Airway V361 is Amended to Read in Part
KREMMLING, CO VOR/DME ......ccciiiieieietisiesesiesee e neens *ALLAN, CO FIX et **16000
*16000—MRA
**15400—MOCA
*MTA V361 SW TO V85 SE 14700
*MTA V361 SW TO V85 NW 16500
§95.6366 VOR Federal Airway V366 is Amended to Read in Part
HUGO, CO VOR/DME ......ooiiiiiiiiiieieeieeie ettt FALCON, CO VORTAC ...cootiiieieriieienieesie e 8500
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From To MEA
§95.6370 VOR Federal Airway V370 is Amended to Read in Part
PRADO, oottt nne s CA FIX PARADISE, CA VORTAC ....ccecovviiieieeeeieeenee 5000
SETER, CA FIX oottt BANDS, CA FIX.
E BND oottt 13000
W BND ..ot 9000
BANDS, CA FIX oottt *PALM SPRINGS, CA VORTAC 13000
*11800—MCA PALM SPRINGS, CA VORTAC, W BND
*6200—MCA PALM SPRINGS, CA VORTAC, NE BND
§95.6372 VOR Federal Airway V372 is Amended to Read in Part
HOMELAND, CA VOR ....coiiiiieiiiieeeeie ettt BANDS, CA FIX.
E BND oottt 13000
W BND ...ooiiiieiieeeeeee e 8000
BANDS, CA FIX et *PALM SPRINGS, CA VORTAC 13000
*11800—MCA PALM SPRINGS, CA VORTAC, W BND
PALM SPRINGS, CA VORTAC ....ooiiriieitiniieienieeee et BLYTHE, CA VORTAC ....ooiiiiiiiicieieeeie et 8000
§95.6374 VOR Federal Airway V374 is Amended to Read in Part
MARTHAS VINEYARD, MA VOR/DME .......ccciiiiiinieenee e MINNK;, REFIX e *3000
*1600—MOCA
MINNK, REFIX et GROTON, CT VOR/DME .....ccoeiiiiiinieiieieeeeie e *3000
*1500—MOCA
§95.6405 VOR Federal Airway V405 is Amended to Read in Part
FALMA, Rl FIX oot MARTHAS VINEYARD, MA VOR/DME ........ccocevvnienenne *3000
*1600—MOCA
§95.6495 VOR Federal Airway V495 is Amended to Read in Part
JAWBN, WA FIX oo LOFAL, WA FIX o *5400
*4300—MOCA
§95.6507 VOR Federal Airway V507 is Amended to Read in Part
WILL ROGERS, OK VORTAC ..ottt WAXEY, OK FIX.
N BND oo 9300
S BND .o *5000
*3300—MOCA
*4000—GNSS MEA
*WAXEY, OK FIX ROLLS, OK FIX.
*11000
*9300
*3800—MOCA
*4000—GNSS MEA
ROLLS, OK FIX ettt MITBEE, OK VORTAC.
N BND oo *4000
S BND oo *9300
*4000—GNSS MEA
§95.6438 Alaska VOR Federal Airway V438 is Amended to Read in Part
ANCHORAGE, AK VOR/DME ......ooiiiiiiiiinieiie e *BIG LAKE, AK VORTAC ..ot 2000
*2600—MCA BIG LAKE, AK VORTAC, N BND
From To MEA MAA
§95.7001 Jet Routes
§95.7002 Jet Route J2 is Amended to Delete
GILA BEND, AZ VORTAQC ....ooiiriiiieirieiesie ettt COCHISE, AZ VORTAC ....ccccovrieiiricnene 18000 45000
COCHISE, AZ VORTAC ... EL PASO, TX VORTAC .....ccooviieiieeens 18000 45000
Is Amended to Add in Part
GILA BEND, AZ VORTAQC ....oooiiitiieeireeienieseesre e TUCSON, AZ VORTAC ..o 18000 45000
TUCSON, AZ VORTAC .ttt EL PASO, TX VORTAC ....cccoovrieieieeens 18000 45000




38482

Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/Rules and Regulations

Airway Segment

Changeover Points

From

‘ To

From

Distance ‘

§95.8003 VOR Federal Airway Changeover Points

V159 Is Amended to Delete Changeover Point

VERO BEACH, FL VORTAC ......ccccooeiiiiiiiins

‘ ORLANDO, FL VORTAC

32 ‘ VERO BEACH.

V495 Is Amended to Add Changeover Point

VICTORIA, VOR/DME

‘ SEATTLE, WA VORTAC

41 ‘ VICTORIA.

[FR Doc. 2012—-15909 Filed 6—27-12; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—2012-0578]
Drawbridge Operation Regulation;
Three Mile Slough, Rio Vista, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
regulation that governs the Hwy 160
drawbridge across Three Mile Slough,
mile 0.1, at Rio Vista, CA. The deviation
is necessary to allow California
Department of Transportation to install
electrical equipment on the drawbridge.
This deviation allows the vertical lift
drawspan to be secured closed to
navigation at various times during the
project.

DATES: This deviation is effective from
8 p.m. July 9, 2012 to 5 a.m. July 12,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—
2012-0578 and are available online by
going to http://www.regulations.gov,
inserting USCG-2012-0578 in the
“Keyword” box and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, email

David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
California Department of Transportation
has requested a temporary change to the
operation of the Hwy 160 drawbridge
across Three Mile Slough, mile 0.1, at
Rio Vista, CA. The drawbridge
navigation span provides a vertical
clearance of 12 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal for
the passage of vessels as required by 33
CFR 117.5. Navigation on the waterway
is commercial and recreational.

The vertical lift drawspan may be
secured in the closed-to-navigation
position from 8 p.m. to 5 a.m., July 9,
2012 to July 12, 2012, to allow Caltrans
to install electrical equipment on the
drawbridge. Vessels that can pass
through the bridge in the closed to
navigation position may continue to do
so at any time. The drawspan can be
opened upon one hour advance notice
for emergencies if requested. An
alternative path is available for
navigation via the confluence of the
Sacrament and San Joaquin Rivers. The
drawspan will resume normal operation
each day between 5 a.m. and 8 p.m. and
at the conclusion of the project. This
temporary deviation has been
coordinated with waterway users. No
objections to the proposed temporary
deviation were raised.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 14, 2012.

D.H. Sulouff,

District Bridge Chief, Eleventh Coast Guard
District.

[FR Doc. 2012-15818 Filed 6-27-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0481]

RIN 1625-AA00

Safety Zone; Oswego Independence

Celebration Fireworks, Oswego
Harbor, Oswego, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Oswego Harbor, Oswego, NY. This
safety zone is intended to restrict
vessels from a portion of Oswego Harbor
during the Oswego Independence
Celebration Fireworks display. This
temporary safety zone is necessary to
protect spectators and vessels from the
hazards associated with a fireworks
display.

DATES: This rule will be effective from
9:00 p.m. until 10:45 p.m. on July 1,
2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0481]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterways
Management, U.S. Coast Guard Sector
Buffalo; telephone 716—843-9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
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Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details for this event were not known to
the Coast Guard until there was
insufficient time remaining before the
event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be both impracticable and contrary to
the public interest because it would
inhibit the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with a maritime
fireworks display, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for 30 day notice period run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 9:30 p.m. and 10:15 p.m. on
July 1, 2012, a fireworks display will be
held on Oswego Harbor near Oswego,
NY. The Captain of the Port Buffalo has
determined that fireworks launched
proximate to a gathering of watercraft
pose a significant risk to public safety
and property. Such hazards include
premature and accidental detonations,
dangerous projectiles, and falling or
burning debris.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone is necessary to ensure the

safety of spectators and vessels during
the Oswego Independence Celebration
Fireworks. This zone will be effective
and enforced from 9:00 p.m. until 10:45
p-m. on July 01, 2012. This zone will
encompass all waters of Oswego Harbor,
Oswego, NY within an 840 foot radius
of position 43°27°55.7” N and
76°30’58.9” W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. Executive
Order 12866 or under section 1 of
Executive Order 13563. The Office of
Management and Budget has not
reviewed it under those Orders. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the

potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Oswego Harbor on the
evening of July 1, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only two hours early in
the day. Traffic may be allowed to pass
through the zone with the permission of
the Captain of the Port. The Captain of
the Port can be reached via VHF
channel 16. Before the activation of the
zone, we would issue local Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Goast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
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between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0481 to read as
follows:

§165.T09-0481 Safety Zone; Oswego
Independence Celebration Fireworks,
Oswego Harbor, Oswego, NY.

(a) Location. The safety zone will
encompass all waters of the Oswego
Harbor, Oswego, NY within an 840 foot
radius of position 43°27°55.7” N and
76°30'58.9” W (NAD 83).

(b) Effective and Enforcement Period.
This regulation is effective and will be
enforced on July 1, 2012 from 9:00 p.m.
until 10:45 p.m.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 12, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012-15815 Filed 6—27—-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
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Safety Zones; Annual Fireworks
Events in the Captain of the Port
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AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.
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SUMMARY: The Coast Guard will enforce
various safety zones for annual
fireworks events in the Captain of the
Port Detroit zone from 9:30 p.m. on June
18, 2012 through 11:59 p.m. on
September 2, 2012. This action is
necessary and intended to ensure safety
of life on the navigable waters
immediately prior to, during, and
immediately after fireworks events.
During the aforementioned period, the
Coast Guard will enforce restrictions
upon, and control movement of, vessels
in a specified area immediately prior to,
during, and immediately after fireworks
events. During each enforcement period,
no person or vessel may enter the
respective safety zone without
permission of the Captain of the Port.

DATES: The regulations in 33 CFR
165.941 will be enforced at various
times between 9:30 p.m. on June 18,
2012 through 11:59 p.m. on September
2,2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email LT Adrian Palomeque,
Prevention, U.S. Coast Guard Sector
Detroit, 110 Mount Elliot Ave., Detroit
MI, 48207; telephone (313) 568—9508,
email Adrian.F.Palomeque@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.941, Safety Zones;
Annual Fireworks Events in the Captain
of the Port Detroit Zone, at the following
dates and times for the following events:

(1) Bay-Rama Fishfly Festival
Fireworks, New Baltimore, MI.

The safety zone listed in 33 CFR
165.941(a)(30) will be enforced from
9:00 p.m. to 11:00 p.m. on June 21,
2012. In the case of inclement weather
on June 21, 2012, this safety zone will
be enforced from 9:00 p.m. to 11:00 p.m.
on June 22, 2012. In the case of
inclement weather on June 22, 2012,
this safety zone will be enforced from
9:00 p.m. to 11:00 p.m. on June 23,
2012.

(2) St. Clair Shores Fireworks, St. Clair
Shores, MI.

The safety zone listed in 33 CFR
165.941(a)(40) will be enforced from
10:00 p.m. to 10:30 p.m. on June 29,
2012. In the case of inclement weather
on June 29, 2012, this safety zone will
be enforced from 10:00 p.m. to 10:30
p-m. on June 30, 2012.

(3) Target Fireworks, Detroit, MI.

The first safety zone listed in 33 CFR
165.941(a)(51) will not be enforced.

The second safety zone listed in 33
CFR 165.941(a)(51) will be enforced
from 8:00 p.m. to 11:55 p.m. on June 25,
2012. In the case of inclement weather
on June 25, 2012, the second safety zone

will be enforced from 8:00 p.m. to 11:55
p-m. on June 26, 2012.

The third safety zone listed in 33 CFR
165.941(a)(51) will be enforced from
6:00 p.m. to 11:55 p.m. on June 25,
2012. In the case of inclement weather
on June 25, 2012, the third safety zone
will be enforced from 6:00 p.m. to 11:55
p-m. on June 26, 2012.

(4) Sigma Gamma Fireworks, Grosse
Pointe Farms, MI.

The safety zone listed in 33 CFR
165.941(a)(52) will be enforced from
9:30 p.m. to 10:00 p.m. on June 18,
2012.

(5) Harrisville Fireworks, Harrisville,
ML

The safety zone listed in 33 CFR
165.941(a)(8) will be enforced from 9:30
p-m. to 11:30 p.m. on July 7, 2012. In
the case of inclement weather on July 7,
2012, this safety zone will be enforced
from 9:30 p.m. to 11:30 p.m. on July 8,
2012.

(6) Au Gres City Fireworks, Au Gres,
MI.

The safety zone listed in 33 CFR
165.941(a)(3) will be enforced from
10:00 p.m. to 10:30 p.m. on June 30,
2012. In the case of inclement weather
on June 30, 2012, this safety zone will
be enforced from 10:00 p.m. to 10:30
p-m. on July 1, 2012.

(7) Caseville Fireworks, Caseville, MI.

The safety zone listed in 33 CFR
165.941(a)(37) will be enforced from

10:00 p.m. to 11:00 p.m. on July 3, 2012.

In the case of inclement weather on July
3, 2012, this safety zone will be
enforced from 10:00 p.m. to 11:00 p.m.
on July 5, 2012.

(8) Grosse Isle Yacht Club Fireworks,
Grosse Isle, MI.

The safety zone listed in 33 CFR
165.941(a)(45) will be enforced from
9:45 p.m. to 10:45 p.m. on July 3, 2012.
In the case of inclement weather on July
3, 2012, this safety zone will be
enforced from 9:45 p.m. to 10:45 p.m.
on July 4, 2012.

(9) Lexington Independence Festival
Fireworks, Lexington, MI.

The safety zone listed in 33 CFR
165.941(a)(43) will be enforced from
10:00 p.m. to 10:30 p.m. on June 30,
2012. In the case of inclement weather
on June 30, 2012, this safety zone will
be enforced from 10:00 p.m. to 10:30
p-m. on July 1, 2012.

(10) Algonac Pickerel Tournament
Fireworks, Algonac, MI.

The safety zone listed in 33 CFR
165.941(a)(38) will be enforced from
10:00 p.m. to 10:30 p.m. on June 30,
2012. In the case of inclement weather
on June 30, 2012, this safety zone will
be enforced from 10:00 p.m. to 10:30
p-m. on July 3, 2012.

(11) Grosse Pointe Farms Fireworks,
Grosse Pointe Farms, MI.

The safety zone listed in 33 CFR
165.941(a)(36) will be enforced from
10:00 p.m. to 10:30 p.m. on June 30,
2012. In the case of inclement weather
on June 30, 2012, this safety zone will
be enforced from 10:00 p.m. to 10:30
p-m. on July 1, 2012.

(12) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, ML

The safety zone listed in 33 CFR
165.941(a)(47) will be enforced from
10:00 p.m. to 10:30 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this safety zone will be
enforced from 10:00 p.m. to 10:30 p.m.
on July 5, 2012.

(13) City of St. Clair Fireworks, St.
Clair, MI.

The safety zone listed in 33 CFR
165.941(a)(32) will be enforced from
10:00 p.m. to 10:20 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this safety zone will be
enforced from 10:00 p.m. to 10:20 p.m.
on July 5, 2012.

(14) Port Austin Fireworks, Port
Austin, ML

The safety zone listed in 33 CFR
165.941(a)(34) will be enforced from
10:00 p.m. to 10:30 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this safety zone will be
enforced from 10:00 p.m. to 10:30 p.m.
on July 5, 2012.

(15) Trenton Fireworks, Trenton, MI.

The safety zone listed in 33 CFR
165.941(a)(46) will be enforced from
10:00 p.m. to 10:30 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this safety zone will be
enforced from 10:00 p.m. to 10:30 p.m.
on July 5, 2012.

(16) Grosse Pointe Yacht Club 4th of
July Fireworks, Grosse Pointe Shores,
MI.

The safety zone listed in 33 CFR
165.941(a)(42) will be enforced from
10:00 p.m. to 10:30 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this safety zone will be
enforced from 10:00 p.m. to 10:30 p.m.
on July 5, 2012.

(17) Trenton Rotary Roar on the River
Fireworks, Trenton, MI.

The safety zone listed in 33 CFR
165.941(a)(10) will be enforced from
10:00 p.m. until 11:00 p.m. on July 20,
2012. In the case of inclement weather
on July 20, 2012, this safety zone will
be enforced from 10:00 p.m. until 11:00
p.m. on July 21, 2012.

(18) Marine City Maritime Festival
Fireworks, Marine City, MI.

The safety zone listed in 33 CFR
165.941(a)(14) will be enforced from
10:00 p.m. until 10:20 p.m. on August
10, 2012. In the case of inclement
weather on August 10, 2012, this safety
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zone will be enforced from 10:00 p.m.
until 10:20 p.m. on August 11, 2012.

(19) Detroit International Jazz Festival
Fireworks, Detroit, MI.

The safety zone listed in 33 CFR
165.941(a)(13) will be enforced from
10:00 p.m. to 11:59 p.m. on September
1, 2012. In the case of inclement
weather on September 1, 2012, this
safety zone will be enforced from 10:00
p.m. to 11:59 p.m. on September 2,
2012. In the case of inclement weather
on September 2, 2012, this safety zone
will be enforced from 10:00 p.m. to
11:59 p.m. on September 3, 2012.

(20) Port Sanilac 4th of July
Fireworks, Port Sanilac, MI.

The safety zone listed in 33 CFR
165.941(a)(39) will be enforced from
10:00 p.m. to 11:00 p.m. on July 7, 2012.
In the case of inclement weather on July
7, 2012, this regulation will be enforced
from 10:00 p.m. to 11:00 p.m. on July 8,
2012.

(21) Tawas City 4th of July Fireworks,
Tawas City, MI.

The safety zone listed in 33 CFR
165.941(a)(48) will be enforced from
10:00 p.m. to 11:00 p.m. on July 4, 2012.
In the case of inclement weather on July
4, 2012, this regulation will be enforced
from 10:00 p.m. to 11:00 p.m. on July 5,
2012.

(22) Roostertail Fireworks (barge),
Detroit, MI.

The safety zone listed in 33 CFR
165.941 (a)(1) will be enforced from
10:00 p.m. to 10:30 p.m. on June 22,
2012.

(23) The OId Club Fireworks, Harsens
Island, MI.

The safety zone listed in 33 CFR
165.941 (a)(4) will be enforced from
10:00 p.m. to 10:20 p.m. on June 30,
2012. In the case of inclement weather
on June 30, 2012, this regulation will be
enforced from 10:00 p.m. to 10:20 p.m.
on July 7, 2012.

Under the provisions of 33 CFR
165.23, entry into, transiting, or
anchoring within anyone of these safety
zones during the enforcement period is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative. Vessels that
wish to transit through the safety zones
may request permission from the
Captain of the Port Detroit. Requests
must be made in advance and approved
by the Captain of Port before transits
will be authorized. Approvals will be
granted on a case by case basis. The
Captain of the Port may be contacted via
U.S. Coast Guard Sector Detroit on
channel 16, VHF-FM. The Coast Guard
will give notice to the public via Local
Notice to Mariners and VHF radio
broadcasts that the regulation is in
effect.

This notice is issued under authority
of 33 CFR 165.23 and 5 U.S.C. 552(a).
If the Captain of the Port determines
that any of these safety zones need not
be enforced for the full duration stated
in this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the safety
zone.

Dated: June 13, 2012.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2012-15816 Filed 6-27-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
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RIN 1625-AA00

Safety Zone; City of Tonawanda July

4th Celebration, Niagara River,
Tonawanda, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on the
Niagara River, Tonawanda, New York.
This safety zone is intended to restrict
vessels from a portion of the Niagara
River during the City of Tonawanda July
4th Celebration fireworks on July 4,
2012. The safety zone is necessary to
protect participants, spectators, and
vessels from the hazards associated with
a firework display.

DATES: This regulation will be effective
July 4, 2012 from 8:45 p.m. until 10:15
p.m.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket [USCG-2012-0352]. To view
documents mentioned in this preamble
as being available by going to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” You may visit the Docket
Management Facility, Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterway

Management, U.S. Coast Guard Sector
Buffalo; telephone 716-843—9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On May 22, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; City of Tonawanda
July 4th Celebration, Niagara River,
Tonawanda, New York in the Federal
Register (77 FR 30242). We received no
letters commenting on the proposed
rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard is issuing this temporary final
rule less than 30 days after publication
in the Federal Register. Under 5 U.S.C.
553(d)(3), an agency may issue a rule
less than 30 days before its effective
date when the agency for good cause
finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Accordingly, the
Coast Guard finds that good cause exists
for publishing this temporary final rule
less than 30 days before its effective
date because delaying the effective date
of this temporary final rule would
prevent its enforcement on the
scheduled night of the event and thus,
would preclude the Coast Guard from
protecting spectators and vessels from
the hazards associated with a maritime
fireworks display.

B. Basis and Purpose

Between 9:15 p.m. and 9:45 p.m. on
July 4, 2012, a fireworks display will be
held on the waters of the Niagara River
near Tonawanda, NY. The Captain of
the Port Buffalo has determined that
fireworks launched proximate to
watercraft pose a significant risk to
public safety and property. Such
hazards include premature detonations,
dangerous detonations, dangerous
projectiles, and falling or burning
debris.

C. Discussion of Comments, Changes
and the Final Rule

As mentioned above, no comments
were received from the public in
response to the NPRM that preceded
this temporary rule. Furthermore, there
were no changes made between the
proposed rule and this temporary final
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rule. Thus, there are no comments and
no changes to discuss.

Just as was described in the NPRM,
the Captain of the Port Buffalo has
determined that a temporary safety zone
is necessary to ensure the safety of the
boating public during the City of
Tonawanda July 4th Celebration
Fireworks. The safety zone will be
effective and enforced from 8:45 p.m.
until 10:15 p.m. on July 4, 2012. The
safety zone will encompass all waters of
the Niagara River, Tonawanda, NY
within a 1400 FT radius of position
43°01’39.59” N, 78°53’07.48” W
(DATUM: NAD 83). Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit

through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received 0 comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This temporary final rule may affect
the following entities, some of which
may be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Niagara
River near Tonawanda, New York
between 8:45 p.m. to 10:15 p.m. on July
4, 2012.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, for only 90 minutes late in
the day when vessel traffic is low.
Vessel traffic could pass safely around
the safety zone. Before the effective
period, maritime advisories will be
issued, which include a Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and thus,
is categorically excluded from further
review under paragraph 34(g) of Figure
2—1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0352 to read as
follows:

§165.T09-0352 Safety Zone; City of
Tonawanda July 4th Celebration, Niagara
River, Tonawanda, NY

(a) Location. The safety zone will
encompass all waters of the Niagara

River, Tonawanda, NY within a 1,400
FT radius of position 43°01’39.59” N
and 78°53°07.48” W (NAD 83).

(b) Effective and Enforcement Period.
This regulation is effective and will be
enforced on July 4, 2012 from 8:45 p.m.
until 10:15 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 13, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012-15822 Filed 6-27-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-0353]

RIN 1625-AA00

Safety Zone; Alexandria Bay Chamber

of Commerce, St. Lawrence River,
Alexandria Bay, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on the
St. Lawrence River, Alexandria Bay,
New York. This safety zone is intended
to restrict vessels from a portion of the
St. Lawrence River during the

Alexandria Bay Chamber of Commerce
fireworks on July 4, 2012. The safety
zone is necessary to protect participants,
spectators, and vessels from the hazards
associated with a firework display.

DATES: This regulation will be effective
July 4, 2012 from 8:45 p.m. until

10:05 p.m.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket [USCG—2012-0353]. To view
documents mentioned in this preamble
as being available by going to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” You may visit the Docket
Management Facility, Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterway
Management, U.S. Coast Guard Sector
Buffalo; telephone 716-843—9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On May 23, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Alexandria Bay
Chamber of Commerce, St. Lawrence
River, Alexandria Bay, NY in the
Federal Register (77 FR 30443). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard is issuing this temporary final
rule less than 30 days after publication
in the Federal Register. Under 5 U.S.C.
553(d)(3), an agency may issue a rule
less than 30 days before its effective
date when the agency for good cause
finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Accordingly, the
Coast Guard finds that good cause exists
for publishing this temporary final rule
less than 30 days before its effective
date because delaying the effective date
of this temporary final rule would
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prevent its enforcement on the
scheduled night of the event and thus,
would preclude the Coast Guard from
protecting spectators and vessels from
the hazards associated with a maritime
fireworks display.

B. Basis and Purpose

Between 9:15 p.m. and 9:35 p.m. on
July 4, 2012, a fireworks display will be
held on the waters of the St. Lawrence
River near Alexandria Bay, New York.
The Captain of the Port Buffalo has
determined that fireworks launched
proximate to watercraft pose a
significant risk to public safety and
property. Such hazards include
premature detonations, dangerous
detonations, dangerous projectiles, and
falling or burning debris.

C. Discussion of Comments, Changes
and the Final Rule

As mentioned above, no comments
were received from the public in
response to the NPRM that preceded
this temporary rule. Furthermore, there
were no changes made between the
proposed rule and this temporary final
rule. Thus, there are no comments and
no changes to discuss.

Just as was described in the NPRM,
the Captain of the Port Buffalo has
determined that a temporary safety zone
is necessary to ensure the safety of the
boating public during the Alexandria
Bay Chamber of Commerce Fireworks.
The safety zone will be effective and

enforced from 8:45 p.m. until 10:05 p.m.

on July 4, 2012. The safety zone will
encompass all waters of the St.
Lawrence River, Alexandria Bay, NY
within a 1,120 FT radius of position
44°20'39” N, 75°55"16” W (DATUM:
NAD 83). Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative. The
Captain of the Port or his designated on-
scene representative may be contacted
via VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of

potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant”” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received 0 comments from the
Small Business Administration on this
rule. The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.

This temporary final rule may affect
the following entities, some of which
may be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the St.
Lawrence River near Alexandria Bay,
NY between 8:45 p.m. to 10:05 p.m. on
July 04, 2012.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, for only 80 minutes late in
the day when vessel traffic is low.
Vessel traffic could pass safely around
the safety zone. Before the effective
period, maritime advisories will be
issued, which include a Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule

would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and thus,
is categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0353 to read as
follows:

§165.T09-0353 Safety Zone; Alexandria
Bay Chamber of Commerce, St. Lawrence
River, Alexandria Bay, NY

(a) Location. The safety zone will
encompass all waters of the St.
Lawrence River, Alexandria Bay, NY
within a 1,120 FT radius of position
44°20739” N and 75°55’16” W (NAD 83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced on July 4, 2012 from 8:45 p.m.
until 10:05 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 13, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012—-15824 Filed 6—27-12; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-0356]
RIN 1625-AA00

Safety Zone; Mentor Harbor Yachting
Club Fireworks, Lake Erie, Mentor, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Mentor, OH. This safety zone
is intended to restrict vessels from a
portion of Lake Erie during the Mentor
Harbor Yachting Club fireworks display.
This temporary safety zone is necessary
to protect spectators and vessels from
the hazards associated with a fireworks
display.

DATES: This rule will be effective from
9:30 p.m. until 11 p.m. on July 3, 2012.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0356]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterways
Management, U.S. Coast Guard Sector
Buffalo; telephone 716-843—9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking
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A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details for this event were not known to
the Coast Guard until there was
insufficient time remaining before the
event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be both impracticable and contrary to
the public interest because it would
inhibit the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with a maritime
fireworks display, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for 30 day notice period run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 10 p.m. and 10:30 p.m. on
July 3, 2012, a fireworks display will be
held on Lake Erie near Mentor, OH. The
Captain of the Port Buffalo has
determined that fireworks launched
proximate to a gathering of watercraft
pose a significant risk to public safety
and property. Such hazards include
premature and accidental detonations,
dangerous projectiles, and falling or
burning debris.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone is necessary to ensure the
safety of spectators and vessels during
the Mentor Harbor Yachting Club
Fireworks. This zone will be effective
and enforced from 9:30 p.m. until 11
p.-m. on July 3, 2012. This zone will
encompass all waters of Lake Erie,
Mentor, OH within a 500 foot radius of
position 41°4336” N, and 081°21'09” W
(NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. Executive
Order 12866 or under section 1 of
Executive Order 13563. The Office of
Management and Budget has not
reviewed it under those Orders. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of

vessels intending to transit or anchor in
a portion of Lake Erie on the evening of
July 3, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only an hour and a half
late in the day. Traffic may be allowed
to pass through the zone with the
permission of the Captain of the Port.
The Captain of the Port can be reached
via VHF channel 16. Before the
activation of the zone, we would issue
local Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.



38492

Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/Rules and Regulations

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations

That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0356 to read as
follows:

§165.T09-0356 Safety Zone; Mentor
Harbor Yachting Club, Lake Erie, Mentor,
OH.

(a) Location. The safety zone will
encompass all waters of Lake Erie,
Mentor, NY within a 500 foot radius of
position 41°43’36” N, and 081°21°09” W
(NAD 83).

(b) Effective and Enforcement Period.
This regulation is effective and will be

enforced on July 3, 2012 from 9:30 p.m.
until 11 p.m.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 12, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012-15826 Filed 6—-27-12; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0351]
RIN 1625-AA00

Safety Zone; Olcott Fireworks, Lake
Ontario, Olcott, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on
Lake Ontario, Olcott, New York. This
safety zone is intended to restrict
vessels from a portion of Lake Ontario
during the Olcott fireworks on July 3,
2012. The safety zone is necessary to
protect participants, spectators, and
vessels from the hazards associated with
a firework display.
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DATES: This regulation will be effective
July 3, 2012 from 9:30 p.m. until 11 p.m.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket [USCG—2012-0351]. To view
documents mentioned in this preamble
as being available by going to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” You may visit the Docket
Management Facility, Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterway
Management, U.S. Coast Guard Sector
Buffalo; telephone 716—-843—-9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On May 23, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Olcott Fireworks,
Lake Ontario, Olcott, NY in the Federal
Register (77 FR 30451). We received no
letters commenting on the proposed
rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard is issuing this temporary final
rule less than 30 days after publication
in the Federal Register. Under 5 U.S.C.
553(d)(3), an agency may issue a rule
less than 30 days before its effective
date when the agency for good cause
finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Accordingly, the
Coast Guard finds that good cause exists
for publishing this temporary final rule
less than 30 days before its effective
date because delaying the effective date
of this temporary final rule would
prevent its enforcement on the
scheduled night of the event and thus,
would preclude the Coast Guard from
protecting spectators and vessels from
the hazards associated with a maritime
fireworks display.

B. Basis and Purpose

Between 10 p.m. and 10:30 p.m. on
July 3, 2012, a fireworks display will be
held on the waters of Lake Ontario near
Olcott, NY. The Captain of the Port
Buffalo has determined that fireworks
launched proximate to watercraft pose a
significant risk to public safety and
property. Such hazards include
premature detonations, dangerous
detonations, dangerous projectiles, and
falling or burning debris.

C. Discussion of Comments, Changes
and the Final Rule

As mentioned above, no comments
were received from the public in
response to the NPRM that preceded
this temporary rule. Furthermore, there
were no changes made between the
proposed rule and this temporary final
rule. Thus, there are no comments and
no changes to discuss.

Just as was described in the NPRM,
the Captain of the Port Buffalo has
determined that a temporary safety zone
is necessary to ensure the safety of the
boating public during the Olcott
Fireworks. The safety zone will be
effective and enforced from 9:30 p.m.
until 11 p.m. on July 3, 2012. The safety
zone will encompass all waters of Lake
Ontario, Olcott, NY within a 1,120 FT
radius of position 43°20°23.57” N,
78°43’09.50” W (DATUM: NAD 83).
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not

a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received 0 comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This temporary final rule may affect
the following entities, some of which
may be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of Lake Ontario
near Olcott, NY between 9:30 p.m. to
11 p.m. on July 3, 2012.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, for only 90 minutes late in
the day when vessel traffic is low.
Vessel traffic could pass safely around
the safety zone. Before the effective
period, maritime advisories will be
issued, which include a Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
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compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and thus,
is categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0351 to read as
follows:

§165.T09-0351 Safety Zone; Olcott
Fireworks, Lake Ontario, Olcott, NY.

(a) Location. The safety zone will
encompass all waters of Lake Ontario,
Olcott, NY within an 1,120 FT radius of
position 43°20°23.57” N and
78°43'09.50” W (NAD 83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced on July 3, 2012 from 9:30 p.m.
until 11 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 13, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo/

[FR Doc. 2012-15825 Filed 6—27-12; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0355]

RIN 1625-AA00

Safety Zone; Village of Sodus Point

Fireworks Display, Sodus Bay, Sodus
Point, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Sodus Bay, Sodus Point, NY. This safety
zone is intended to restrict vessels from
a portion of Sodus Bay during the
Village of Sodus Point Fireworks
display. This temporary safety zone is
necessary to protect spectators and
vessels from the hazards associated with
a fireworks display.

DATES: This rule will be effective from
9:30 p.m. until 11:00 p.m. on July 3,
2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0355]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterways
Management, U.S. Coast Guard Sector
Buffalo; telephone 716—-843—-9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)

of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with a maritime fireworks
display, which are discussed further
below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for 30 day notice period run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 10:00 p.m. and 10:30 p.m. on
July 3, 2012, a fireworks display will be
held on Sodus Bay near Sodus Point,
NY. The Captain of the Port Buffalo has
determined that fireworks launched
proximate to a gathering of watercraft
pose a significant risk to public safety
and property. Such hazards include
premature and accidental detonations,
dangerous projectiles, and falling or
burning debris.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone is necessary to ensure the
safety of spectators and vessels during
the Village of Sodus Point Fireworks.
This zone will be effective and enforced
from 9:30 p.m. until 11:00 p.m. on July
3, 2012. This zone will encompass all
waters of Sodus Bay, Sodus Point, NY
within a 1,120 foot radius of position
43°16°27” N, and 076°58°27” W (NAD
83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port

or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant”” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Sodus Bay on the evening
of July 3, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
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the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only an hour and a half
late in the day. Traffic may be allowed
to pass through the zone with the
permission of the Captain of the Port.
The Captain of the Port can be reached
via VHF channel 16. Before the
activation of the zone, we would issue
local Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your

message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0355 to read as
follows:

§165.T09-0355 Safety Zone; Village of
Sodus Point Fireworks, Sodus Bay, Sodus
Point, NY.

(a) Location. The safety zone will
encompass all waters of Sodus Bay,
Sodus Point, NY within a 1,120 foot
radius of position 43°16’27” N, and
076°58’27” W (NAD 83).

(b) Effective and Enforcement Period.
This regulation is effective and will be
enforced on July 3, 2012 from 9:30 p.m.
until 11:00 p.m.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
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Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: June 12, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012—-15820 Filed 6—27-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0300]
RIN 1625-AA00

Safety Zone; Richmond-Essex County
Fourth of July Fireworks,
Rappahannock River, Tappahannock,

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on the
Rappahannock River in the vicinity of
Tappahannock, VA to support the
Richmond-Essex County Fourth of July
Fireworks event. This action is
necessary to provide for the safety of life
on navigable waters during an aerial
fireworks display. This action is
intended to restrict vessel traffic
movement to protect mariners and
spectators from the hazards associated
with aerial fireworks displays.

DATES: This rule will be effective from

9 p.m. on June 30, 2012, until 10 p.m.
on July 1, 2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0300 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0300 in the “Search” box,
and then clicking “Search.” They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LCDR Hector Cintron,
Waterways Management Division Chief,
Sector Hampton Roads, Coast Guard;
telephone 757-668-5581, email
Hector.L.Cintron@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive the
application for this event in sufficient
time to allow for publication of an
NPRM, and any delay encountered in
this regulation’s effective date by
publishing a NPRM would require
either the cancellation of the event, or
require that the event be held without
a safety zone. For that reason it is
impracticable to publish an NPRM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be impracticable because the
Coast Guard did not receive an
application for this event in sufficient
time to allow for publication more than
30 days prior to the date scheduled for
the event, and any additional delay in
the effective date would prevent the
safety zone from being effective at the

time of the event. Therefore, immediate
action is needed to ensure the safety of
vessels transiting the area.

Background and Purpose

On June 30, 2012, the Richmond
County-Essex County Fireworks
Committee will host a fireworks event
over the navigable waters of the
Rappahannock River in Tappahannock,
VA centered on position 37°5512” N/
076°49'12” W (NAD 1983). Due to the
need to protect mariners and spectators
from the hazards associated with the
fireworks display, such as the accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris, the Coast Guard believes
that vessel traffic should be temporarily
restricted within 400 feet of the
fireworks launch site.

Discussion of Rule

The Captain of the Port is establishing
a safety zone on the navigable waters of
the Rappahannock River within the area
bounded by a 400-foot radius circle
centered on position 37°55"12” N/
076°49'12” W (NAD 1983). This safety
zone will be enforced in the vicinity of
Tappahannock, VA from 9 p.m. until 10
p-m. on June 30, 2012, with a rain date
of July 1, 2012 from 9 p.m. until 10 p.m.
In the interest of public safety, general
navigation within the safety zone will
be restricted during the specified date
and times. Except for participants and
vessels authorized by the Coast Guard
Captain of the Port or his representative,
no person or vessel may enter or remain
in the regulated area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; (ii) the zone is of
limited size; (iii) mariners may transit
the waters in and around this safety
zone at the discretion of the Captain of
the Port or designated representative;
and (iv), the Coast Guard will make
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notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor on
the Rappahannock River in the vicinity
of Tappahannock, VA from 9 p.m. until
10 p.m. on June 30, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The temporary
safety zone will only be in place for a
limited duration and limited size. (ii)
Before the enforcement period of June
30, 2012, maritime advisories will be
issued allowing mariners to adjust their
plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call

1-888—REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
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Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone. An environmental analysis
checklist and a categorical exclusion
determination will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 subpart C as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-0300, to
read as follows:

§165.T05-0300 Safety Zone; Richmond-
Essex County Fourth of July Fireworks,
Rappahannock River, Tappahannock, VA.

(a) Regulated Area. The following area
is a safety zone: Specified waters of the
Captain of the Port Sector Hampton
Roads zone, as defined in 33 CFR 3.25—
10, within 400 feet of position: 37°-55'-
12” N/076°-49-12” W (NAD 1983) in the
vicinity of Tappahannock, VA.

(b) Definition. For purposes of
enforcement of this section, Captain of
the Port Representative means any U.S.
Coast Guard commissioned, warrant or
petty officer who has been authorized
by the Captain of the Port, Hampton
Roads, Virginia to act on his behalf.

(c) Regulation.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a U.S.
Coast Guard Ensign; and

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a U.S.
Coast Guard Ensign.

(3) Any person or vessel seeking to
transit through the safety zone may
request prior permission of the Captain
of the Port, Hampton Roads, Virginia
who can be contacted at telephone
number (757) 638—6637.

(4) U.S. Coast Guard vessels enforcing
the safety zone can be contacted on
VHF-FM marine band radio, channel 13
(156.65 MHz) and channel 16 (156.8
MHz).

(d) Enforcement period. This
regulation will be enforced from 9 p.m.
until 10 p.m. on June 30, 2012, with a
rain date of July 1, 2012 from 9 p.m.
until 10 p.m.

Dated: May 15, 2012.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2012-15817 Filed 6-27-12; 8:45 am]
BILLING CODE 9110-04-P

TABLE 1 TO §165.151

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2008-0384]

Special Local Regulations and Safety
Zones; Recurring Events in Captain of
the Port Long Island Sound

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
various fireworks displays’ and
swimming events’ safety zones in the
Sector Long Island Sound area of
responsibility on various dates and
times listed in the tables below. This
action is necessary to provide for the
safety of life on navigable waterways
during these regattas, fireworks displays
and swim events. During the
enforcement period, no person or vessel
may enter the safety zone without
permission of the Captain of the Port
(COTP) Sector Long Island Sound or
designated representative.

DATES: The regulations in 33 CFR
165.151 will be enforced on the dates
and times listed in tables 1 and 2 in
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Joseph Graun
Prevention Department U.S. Coast
Guard Sector Long Island Sound (203)
468-4544, joseph.L.Graun@uscg.mil.

SUPPLEMENTARY INFORMATION:

6 June
6.3 Vietnam Veterans/Town of East Haven Fireworks ...........ccccccuue..... e Date: June 30, 2012.
e Rain date: July 1, 2012.
e Time: 8:30 p.m. to 10:30 p.m.
e Location: Waters off Cosey beach, East Haven, CT in approximate
position 41°14'19” N, 072°52’9.8” W (NAD 83).
7 July
7.3 City of Westbrook, CT July Celebration Fireworks ...........cccccceeeee. e Date: July 2, 2012.

e Rain date: July 3, 2012.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of Westbrook Harbor, Westbrook, CT in approxi-
mate position 41°16710.50” N, 072°26"14” W (NAD 83).

7.9 City of Middletown Fireworks ...........c.c.....

e Date: July 3, 2012.

e Rain date: July 5, 2012.
e Time: 8:30 p.m. to 10:30 p.m.
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TABLE 1 TO § 165.151—Continued

Location: Waters of the Connecticut River, Middletown Harbor, Mid-
dletown, CT in approximate position 41°33'44.47” N, 072°38'37.88”
W (NAD 83).

City of Norwich July Fireworks

Date: July 30, 2012.
Rain date: July 1, 2012.
Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of the Thames River, Norwich, CT in approximate

position 41°3116.835” N, 072°04’43.327” W (NAD 83).

7.13 City of West Haven Fireworks

Date: July 3, 2012.

Rain date: July 5, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of New Haven Harbor, off Bradley Point, West
Haven, CT in approximate position 41°15°07” N, 072°5726” W (NAD
83).

7.17 Fund in the Sun Fireworks

Date: August 18, 2012.

Rain date: August 19, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Great South Bay off The Pines, East Fire Is-
land, NY in approximate position 40°40°07.43” N, 073°04'13.88” W
(NAD 83).

7.28 City of Long Beach Fireworks

Date: July 3, 2012.

Rain date: July 13, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off Riverside Blvd, City of Long Beach, NY in ap-
proximate position 40°34'38.77” N, 073°39'41.32” W (NAD 83).

7.33 Clam Shell Foundation Fireworks

Date: July 21, 2012.

Rain date: July 22, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Three Mile Harbor, East Hampton, NY in approx-
imate position 41°115.49” N, 072°11’27.50” W (NAD 83).

7.35 Groton Long Point Yacht Club Fireworks

Date: July 14, 2012.

Rain date: July 15, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Long Island Sound, Groton, CT in approximate
position 41°18’05” N, 072°02°08” W (NAD 83).

8

August

8.2 Port Washington Sons of Italy Fireworks

Date: September 9, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Hempstead Harbor off Bar Beach, North Hemp-
stead, NY in approximate position 40°49'48.04” N, 073°39'24.32” W
(NAD 83).

8.6 Town of Babylon Fireworks

Date: August 25, 2012.

Rain date: August 26, 2012.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off of Cedar Beach Town Park, Babylon, NY in ap-
proximate position 40°37°53” N, 073°20"12” W (NAD 83).

TABLE 2 TO §165.151

1.2 Huntington Bay Open Water Championships Swim

Date: July 15, 2012.

Time: 7:15 a.m. to noon.

Location: Waters of Huntington Bay, NY. In approximate positions
start/finish at approximate position 40°54'25.8” N, 073°24'28.8” W,
East turn at approximate position 40°54’45” N, 073°23'36.6” W, and
a West turn at approximate position 40°54’31.2” N, 073°25'21” W
°09'25.07” N, 073°12'47.82” W (NAD 83).
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The Coast Guard will enforce the
safety zones listed in 33 CFR 165.151 on
the specified dates and times as
indicated in tables above. If the event is
delayed by inclement weather, the
regulation will be enforced on the rain
date indicated in tables above. These
regulations were published in the
Federal Register on February 10, 2012
(77 FR 6954).

Under the provisions of 33 CFR
165.151, The fireworks displays and
swimming events listed above in DATES
are established as safety zones. During
these enforcement periods, persons and
vessels are prohibited from entering
into, transiting through, mooring, or
anchoring within the safety zones
unless they receive permission from the
COTP or designated representative.

This rule is issued under authority of
33 CFR 165 and 5 U.S.C. 552(a). In
addition to this rule in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners or
marine information broadcasts. If the
COTP determines that a regulated area
need not be enforced for the full
duration stated in this notice, a
Broadcast Notice to Mariners may be
used to grant general permission to
enter the regulated area.

Dated: June 14, 2012.
J.M. Vojvodich,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2012-15823 Filed 6—27-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2010-0936; FRL-9692-1]
Approval and Promulgation of
Implementation Plans; State of

Georgia; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of a revision to the Georgia
State Implementation Plan (SIP)
submitted by the State of Georgia
through the Georgia Department of
Environmental Protection Division (GA
EPD) on February 11, 2010, as
supplemented November 19, 2010
(hereafter also referred to as “Georgia’s
regional haze SIP”). Georgia’s SIP
revisions address regional haze for the

first implementation period.
Specifically, these SIP revisions address
the requirements of the Clean Air Act
(CAA or Act) and EPA’s rules that
require states to prevent any future and
remedy any existing anthropogenic
impairment of visibility in mandatory
Class I areas (national parks and
wilderness areas) caused by emissions
of air pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
finalizing a limited approval of
Georgia’s SIP revisions to implement the
regional haze requirements on the basis
that these SIP revisions, as a whole,
strengthen the Georgia SIP. In a separate
action published on June 7, 2012, EPA
proposed a limited disapproval of these
same SIP revisions because of the
deficiencies in the State’s regional haze
SIP arising from the remand by the U.S.
Court of Appeals for the District of
Columbia Circuit (D.C. Circuit) to EPA
of the Clean Air Interstate Rule (CAIR).
DATES: Effective Date: This rule will be
effective July 30, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2010-0936. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,

Atlanta, Georgia 30303—8960. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews

I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO,), nitrogen oxides
(NOx), and in some cases, ammonia and
volatile organic compounds. Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM> s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM; s can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., ‘“‘reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
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(64 FR 35714), the Regional Haze Rule
(RHR). The RHR revised the existing
visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands. 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On February 11, 2010, as
supplemented November 19, 2010, GA
EPD submitted revisions to Georgia’s
SIP to address regional haze in the
State’s and other states’ Class I areas. On
February 27, 2012, EPA published an
action proposing a limited approval of
Georgia’s regional haze SIP revision to
address the first implementation period
for regional haze.! See 77 FR 11452. EPA
proposed a limited approval of Georgia’s
SIP revisions to implement the regional
haze requirements for Georgia on the
basis that these revisions, as a whole,
strengthen the Georgia SIP. See section
1I of this rulemaking for a summary of
the comments received on the proposed
actions and EPA’s responses to these
comments. Detailed background
information and EPA’s rationale for the
proposed action is provided in EPA’s
February 27, 2012, proposed
rulemaking. See 77 FR 11452.

Following the remand of CAIR, EPA
issued a new rule in 2011 to address the
interstate transport of NOx and SO, in
the eastern United States. See 76 FR
48208 (August 8, 2011) (“‘the Transport
Rule,” also known as the Cross-State Air
Pollution Rule (CSAPR)). On December
30, 2011, EPA proposed to find that the
trading programs in the Transport Rule
would achieve greater reasonable
progress towards the national goal of
achieving natural visibility conditions
than would Best Available Retrofit
Technology (BART) in the states in
which the Transport Rule applies
(including Georgia). See 76 FR 82219.
Based on this proposed finding, EPA
also proposed to revise the RHR to allow

1In a separate action published on June 7, 2012
(77 FR 33642), EPA finalized a limited disapproval
of the Georgia regional haze SIP because of
deficiencies in the State’s regional haze SIP
submittal arising from the State’s reliance on CAIR
to meet certain regional haze requirements. Also, in
that June 7, 2012, action, EPA finalized a Federal
Implementation Plan (FIP) for Georgia to address
the deficiencies that resulted from the State’s
reliance on CAIR for their regional haze SIP.

states to substitute participation in the
trading programs under the Transport
Rule for source-specific BART. EPA
finalized this finding and RHR revision
on June 7, 2012 (77 FR 33642).

Also on December 30, 2011, the DC
Circuit stayed the Transport Rule
(including the provisions that would
have sunset CAIR and the CAIR FIPs)
and instructed the EPA to continue to
administer CAIR pending the outcome
of the court’s decision on the petitions
for review challenging the Transport
Rule. EME Homer City v. EPA, No. 11—
1302.

IT. What is EPA’s response to comments
received on this action?

EPA received 928 sets of comments
on the February 27, 2012, rulemaking
proposing a limited approval of
Georgia’s regional haze SIP revision.
Specifically, the comments were
received from the National Parks
Conservation Association (NPCA) (on
behalf of NPCA, Friends of the
Chattahoochee, and GreenLaw) and
from various individuals through NPCA
(927 emails identical in substantive
content). Full sets of the comments
provided by all of the aforementioned
entities (hereinafter referred to as “the
Commenter”) are provided in the docket
for today’s final action. A summary of
the comments and EPA’s responses are
provided below.

Comment 1: The Commenter does not
believe that EPA’s proposal to replace
Georgia’s reliance on CAIR with a
reliance on CSAPR to satisfy BART for
SO; and NOx is credible. The
Commenter incorporates by reference
comments that it submitted to EPA on
February 28, 2012, regarding the
Agency’s December 30, 2011, proposed
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for Georgia through a FIP. See 76
FR 82219. The Commenter enclosed one
of the comment letters that it submitted
to EPA on February 28, 2012, and a
comment letter that it submitted to EPA
on March 22, 2012, on the Agency’s
proposed February 21, 2012, direct final
rule adjusting several 2012 and 2014
budgets in the Transport Rule (see 77 FR
10342). The Commenter restates several
of its comments on those rulemaking
actions, including the following: EPA’s
proposed December 30, 2011, “Better
than BART” rule is inconsistent with
the CAA and does not provide
reasonable progress as required by the
RHR; EPA cannot rely on the Transport
Rule because the DC Circuit has
indefinitely stayed the rule; EPA has not
complied with the CAA’s statutory
requirements for a BART exemption;

EPA has failed to make a state-by-state
demonstration that CSAPR is better than
BART; EPA included fatal
methodological flaws in its proposed
“Better than BART” determination;?
EPA failed to account for the
geographical and temporal uncertainties
in emissions reductions inherent in a
cap-and-trade program such as the
Transport Rule; EPA’s “Better than
BART” analysis overstates the air
quality benefits provided by the
Transport Rule; EPA failed to consider
that while allowances are issued for a
given year, sources are under no
obligation to ration the allowances out
over the year; neither Georgia nor EPA
has demonstrated that Transport Rule is
“better than BART” as applied to
Georgia; EPA failed to evaluate whether
exempting Georgia electric generating
units (EGUs) from BART complies with
the CAA’s reasonable progress mandate;
and the changes to Georgia’s CSAPR
emission budget increase the likelihood
that CSAPR will not achieve greater
reasonable progress than BART at many
Class I areas. The Commenter contends
that these “shortcomings * * * impede
the Agency’s ability to finalize the
proposed partial FIP or the proposed
limited SIP approval for Georgia.
Instead EPA must rectify these
shortcomings and issue a proper federal
plan in its place.”

Response 1: The comments regarding
the alleged ““shortcomings” in EPA’s
proposed ‘“‘Better than BART” rule are
beyond the scope of this rulemaking. In
today’s action, EPA is finalizing a
limited approval of Georgia’s regional
haze SIP. EPA did not propose to find
that participation in the Transport Rule
is an alternative to BART in this action
nor did EPA reopen discussions on the
CAIR provisions as they relate to
BART.3 As noted above, EPA proposed
to find that the Transport Rule is “Better
than BART” and to use the Transport
Rule as an alternative to BART for
Georgia in a separate action on
December 30, 2011, and the Commenter
is merely reiterating and incorporating
its comments on that separate action.
EPA addressed the Commenter’s
February 28, 2012, comments
concerning the Transport Rule as a
BART alternative in a final action that
was published on June 7, 2012, and has
determined that they do not affect the

2 See footnote 6 in the Commenter’s March 28,
2012, letter for a full description.

3In the final BART Guidelines rulemaking on
July 6, 2005, EPA addressed similar comments
related to CAIR and made the determination that
CAIR makes greater reasonable progress than BART
for certain EGUs and pollutants (70 FR 39138—
39143). EPA did not reopen comment on this issue
through this rulemaking.
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Agency’s ability to issue a limited
approval of Georgia’s regional haze SIP.
EPA’s responses to these comments can
be found in Docket ID No. EPA-HQ-
OAR-2011-0729 at
www.regulations.gov.

Comment 2: The Commenter asserts
that EPA does not have the authority
under the CAA to issue a limited
approval of Georgia’s regional haze SIP.
The Commenter contends that section
110(k) of the Act only allows EPA to
fully approve, partially approve and
partially disapprove, conditionally
approve, or fully disapprove a SIP.

Response 2: As discussed in the
September 7, 1992, EPA memorandum
cited in the proposed rulemaking,*
although section 110(k) of the CAA may
not expressly provide authority for
limited approvals, the plain language of
section 301(a) does provide “‘gap-
filling” authority authorizing the
Agency to “prescribe such regulations
as are necessary to carry out” EPA’s
CAA functions. EPA may rely on section
301(a) in conjunction with the Agency’s
SIP approval authority in section
110(k)(3) to issue limited approvals
where it has determined that a submittal
strengthens a given state SIP and that
the provisions meeting the applicable
requirements of the Act are not
separable from the provisions that do
not meet the Act’s requirements. EPA
has adopted the limited approval
approach numerous times in SIP actions
across the nation over the last twenty
years. A limited approval action is
appropriate here because EPA has
determined that Georgia’s SIP revision
addressing regional haze, as a whole,
strengthen the State’s SIP and because
the provisions in the Georgia regional
haze SIP are not separable.

The Commenter asserts that EPA’s
action “directly contradicts the plain
language of the Clean Air Act” and cites
several federal appellate court decisions
to support its contention that section
110(k) of the Act limits EPA to a full
approval, “‘a conditional approval, a
partial approval and disapproval, or a
full disapproval.” However, adopting
the Commenter’s position would ignore
section 301 and violate the
“‘fundamental canon of statutory
construction that the words of a statute
must be read in their context and with
a view to their place in the overall
statutory scheme’ * * *. A court must
therefore interpret the statute ‘as a

4 Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X, September 7, 1992, (“1992 Calcagni
Memorandum”) located at http://www.epa.gov/ttn/
caaa/t1/memoranda/siproc.pdf.

symmetrical and coherent regulatory
scheme,” * * * and ‘fit, if possible, all
parts into an harmonious whole.””” FDA
v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 133 (2000) (quoting Davis
v. Michigan Dept. of Treasury, 489 U.S.
803, 809 (1989), Gustafson v. Alloyd
Co., 513 U.S. 561, 569 (1995), and FTC
v. Mandel Brothers, Inc., 359 U.S. 385,
389 (1959)). Furthermore, the cases
cited by the Commenter did not involve
challenges to a limited approval
approach, and one of the cases,
Abramowitz v. EPA, 832 F.2d 1071 (9th
Cir. 1988) predates the 1990 CAA
amendments enacting section 110(k).

Comment 3: The Commenter asserts
that the proposed limited approval
violates the CAA and RHR because EPA
failed to evaluate or determine whether
exempting Georgia’s EGUs from BART
complies with the Act’s reasonable
progress mandate. The Commenter
supports its position by repeating
statements made in its February 28,
2012, comments on the Agency’s
proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for Georgia and other states
subject to the Transport Rule. For
example, the Commenter states that
because [a]ll required components of a
Regional Haze SIP or FIP affect each
other, are part of a ‘single administrative
action’ and must be evaluated together,”
EPA’s “failure to consider together the
proposed alternative BART program, the
long-term strategy and reasonable
progress goals in Georgia’s SIP violates
the Clean Air Act and RHR and is
arbitrary and capricious.”

Response 3: As discussed in the
response to Comment 1, today’s action
does not address reliance on CAIR or
CSAPR to satisfy BART requirements.
Comments related to the approvability
of CAIR or CSAPR for the Georgia
regional haze SIP are therefore beyond
the scope of this rulemaking and were
addressed by EPA in a separate action
published on June 7, 2012 (77 FR
33642). EPA addressed the Commenter’s
repeated statements regarding the
interrelatedness of BART, the long-term
strategy (LTS), and reasonable progress
goals (RPGs) in that final rulemaking
action and those responses support this
limited approval action.5

5 See EPA, Response to Comments Document,
Regional Haze: Revisions to Provisions Governing
Alternatives to Source-Specific Best Available
Retrofit Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans (76 FR 82219; December 30,
2011), Docket Number EPA-HQ-OAR-2011-0729
(May 30, 2012), pages 49-51 (noting that EPA
“disagree[s] with comments that we cannot evaluate

EPA believes that the Commenter
overstates the overarching nature of the
changes due to CAIR or CSAPR. The
basis for the assertion that GA EPD
exempted EGUs from NOx BART and
that it in some way affected the
reasonable progress determinations for
other sources is not clear. The reliance
on CAIR in the Georgia submittal was
consistent with EPA policy at the time
the submittal was prepared. CSAPR is a
replacement for CAIR, addressing the
same regional EGU emissions, with
many similar regulatory attributes. The
need to address changes to the LTS
resulting from the replacement of CAIR
with CSAPR was acknowledged in the
proposal, and as stated in the proposal,
EPA believes the five-year progress
report is the appropriate time to address
any changes to the RPG demonstration
and, if necessary, the LTS. EPA expects
that this demonstration will address the
impacts on the RPG due to the
replacement of CAIR with CSAPR as
well as other adjustments to the
projected 2018 emissions due to
updated information on the emissions
for other sources and source categories.
If this assessment determines an
adjustment to the regional haze plan is
necessary, EPA regulations require a SIP
revision within a year of the five-year
progress report.

Comment 4: The Commenter contends
that the BART determination for
Interstate Paper is inadequate.
Specifically, for the power boiler, the
Commenter does not believe that the
permit language limits the emissions
from the power boiler since the permit
allows for the use of fuel oil during
times of natural gas curtailment and for
the burning of non-condensable gases
(NCG) when two other units are down,
but does not adequately define or place
limits on the duration of such events or
the emissions that result. The
Commenter states that the BART
determination was also used
inappropriately to allow the facility to
avoid Prevention of Significant
Deterioration (PSD) review for
modifications to the Recovery Furnace
and Paper Machine intended to increase
production. The Commenter is
concerned that at all three of these
units, EPA proposes to approve no
additional emissions controls for some
pollutants but does not specify an
appropriately stringent limit for the
existing emissions. Finally, the
Commenter believes there are a number

the BART requirements in isolation from the
reasonable progress requirements. We have on
several occasions undertaken evaluations of a
state’s BART determination or promulgated a FIP
separately from our evaluation of whether the SIP
as a whole will ensure reasonable progress.”).
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of errors in the BART determination for
this source including: assuming a low
removal efficiency for selective catalytic
reduction (SCR) (80 percent instead of
90 percent); lack of technical, quantified
justification for dismissing SCR as
technically infeasible for the Recovery
Boiler; and prematurely removing
controls from examination based on
economic factors alone.

Response 4: The Commenter
overstates the scope and impact of the
exemptions from the use of natural gas
to address natural gas curtailments or
for the burning of NCGs. EPA regards
these exemptions as acceptable in this
circumstance as permitted. Natural gas
curtailment is commonly understood to
be a forced reduction in service below
contracted-for levels in response to
inadequate pipeline capacity or
inadequate natural gas supplies, both of
which are beyond the control of the user
(see, e.g., 40 CFR 60.7575; Georgia Air
Quality Control Rules 391-3-1-
.02(rrr)(5)). Examples of situations that
may trigger curtailment are hurricane
damage to supplies or extreme cold
weather requiring allocation of natural
supplies to priority needs such as
homes and hospitals. With regard to the
NCG exemption, the power boiler, along
with the lime kiln, is used as a backup
control device to burn NCGs from other
operations at the mill. The power boiler
can only burn NCGs when the lime kiln
(primary NCG control device) and the
multi-fuel boiler (secondary NCG
control device) are out-of-service. Both
the latter two sources have existing SO,
control devices on their exhaust
streams. The current title V permit
limits the SO, from NCG combustion to
less than 40 tons per year. Although
actual emissions are expected to be
much less, this limit was used in the
modeling of the impacts of this source
for BART.

Regarding any relationship between
the BART determination and PSD
requirements, decisions on PSD
applicability are subject to separate
provisions of the CAA and are therefore
beyond the scope of this rulemaking.
With regard the existing emissions
limits, all other emissions limits used in
assessing the impact of the facility are
contained in the title V permit and are
appropriately stringent. Finally, with
regard to the “flaws” cited in the BART
determination, EPA finds that the
analysis was conducted in accordance
with the Guidelines for BART
Determinations Under the Regional
Haze Rule at Appendix Y to 40 CFR part
51 (hereinafter referred to as the “BART
Guidelines”) and that the State
appropriately considered the statutory
factors. Additional NOx controls were

not considered (e.g., SCR) as BART due
to the relatively small benefit to
visibility from these controls.

Comment 5: The Commenter believes
that the PM BART determination for
Georgia Power—Plant Bowen is
inadequate, that Georgia did not
demonstrate the appropriateness of only
evaluating PM BART for EGUs, and that
the State did not evaluate the impact of
PM for a number of EGUs that are more
appropriately considered subject to
BART than Plant Bowen. The
Commenter expressed the following
concerns with the proposed BART
determination: It concludes that no
additional controls are needed, and
therefore does not require an emissions
limit; it must reflect filterable and
condensable PM; not all feasible control
options were evaluated (e.g., fabric
filters); the cost estimates and cost
effectiveness values were overestimated;
and control options that involve
improvements to existing controls were
not completely addressed.

Response 5: Plant Bowen is subject to
emissions limits, and the PM emissions
limits from its electrostatic precipitator
(ESP) are identified in the facility’s title
V permit. Furthermore, all PM was
considered in the BART determination;
each evaluated control option in
Georgia’s regional haze SIP considered
the contribution of total PM;¢ and PM- 5
(as a subset of the total PM;) as well as
condensable PM (primarily sulfuric acid
mist) (see Appendix H.8 of Georgia’s
February 2010 regional haze SIP
submittal). The installed controls on
both facilities are effective at reducing
filterable and condensable particulates.
Regarding modeling in Georgia’s
regional haze SIP that uses PM only for
its BART-eligible EGUs, EPA previously
determined that this approach is
appropriate for EGUs where the State
proposed to rely on CAIR to satisfy the
BART requirements for SO, and NOx.6

Regarding the need to assess all
feasible control options, including
improvements to existing controls, as is
stated in EPA’s BART Guidelines,
available retrofit control options are
those air pollution control technologies
with a practical potential for application
to the emissions unit and the regulated
pollutant under evaluation. In
identifying ““all” options, a state must
identify the most stringent option and a
reasonable set of options for analysis
that reflects a comprehensive list of

6 Regional Haze Regulations and Guidelines for
Best Available Retrofit Technology (BART)
Determinations, EPA Memorandum from Joseph
Paisie, Group Leader, Geographic Strategies Group,
OAQPS, to Kay Prince, Branch Chief, EPA Region
4, July 19, 2006, located at: http://www.epa.gov/
visibility/pdfs/memo_2006_07_19.pdf.

available technologies. It is not
necessary to list all permutations of
available control levels that exist for a
given technology; the list is complete if
it includes the maximum level of
control that each technology is capable
of achieving.” In this instance, each of
the EGU’s PM emissions is already
controlled by ESPs and wet flue gas
desulphurization (FGD), (SO- scrubbers)
which were installed on Plant Bowen
between 2008 and 2010. Georgia Power
identified the following four potential
additional control technologies: (a) High
voltage power conditioners (juice cans);
(b) particle agglomerators; (c) the
combination of juice cans and particle
agglomerators; and (d) a wet ESP. Wet
ESPs are the only control option that
resulted in a modeled visibility
improvement greater than 0.01
deciview. Wet ESPs were predicted to
improve visibility by approximately
0.14 to 0.16 deciview for each unit at a
cost effectiveness of $37,107 to $47,909
per ton. In addition, the wet ESP would
consume additional electricity and have
non-air environmental impacts. The
combination high voltage power
conditioner (juice can);/particle
agglomerator option modeled a visibility
benefit of 0.01 deciview for each unit at
a cost effectiveness of $12,222 to
$21,914 per ton SOo.

While the adjustments to the cost
analyses suggested by the Commenter
would lower the cost effectiveness of
the options evaluated, the suggested
changes would not be large enough to
change the BART determination. The
State evaluated the cost effectiveness,
visibility impacts, and energy and non-
air environmental impacts of these
control options. GA EPD determined
that no additional control was
reasonable for BART for this facility and
EPA agrees with this determination.
EPA finds the BART determination for
Plant Bowen was conducted in a
manner consistent with EPA guidance.

Comment 6: The Commenter states
that due to its reliance on CAIR (and
now CSAPR), Georgia failed to evaluate
numerous sources that contribute
significantly to visibility impairment at
the Cohutta Wilderness Area (Cohutta).
The Commenter also states that none of
the CAIR or CSAPR sources have a
completed BART determination for NOx
or SO, since CSAPR allocations are not
determined on an assessment of many of
the same factors that must be addressed
in establishing the RPG. Because of this,
the Commenter states that neither
Georgia nor EPA has determined
whether additional progress at Cohutta
would be reasonable based on the

7EPA’s BART Guidelines. See 70 FR 39164.
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statutory factors, and this responsibility
cannot be excused simply because
Cohutta may meet the URP. The
Commenter also believes that Georgia
and EPA excused the No. 4 boiler at the
Temple-Inland Rome Linerboard Mill
from additional control based on the
predicted ability to meet the URP at
Cohutta, despite identifying otherwise
cost-effective control options, and that
this decision does not fulfill the State’s
obligation to go beyond the URP in
evaluating reasonable progress and in
establishing RPGs.

Response 6: The State’s reliance on
CAIR was consistent with EPA guidance
and has been addressed through the
limited disapproval June 7, 2012, final
action. The Commenter’s concerns
regarding CSAPR were also addressed in
that June 7, 2012, rulemaking. Any
differences in the RPGs that result from
the reliance on CAIR will be addressed
in the five-year review.

Regarding the Temple-Inland Rome
Linerboard Mill, as was stated in the
proposal (77 FR 11468) and in EPA’s
Reasonable Progress Guidance,8 the
states have wide latitude to determine
appropriate additional control
requirements for ensuring reasonable
progress, and there are many ways for
a state to approach identification of
additional reasonable measures. States
must consider the four statutory factors,
at a minimum, in determining
reasonable progress, but states have
flexibility in how to take these factors
into consideration. GA EPD’s reasonable
progress control analysis reviewed: (a)
Two wet FGD configurations
(magnesium enhanced lime) and
limestone forced oxidation; (b) dry FGD
(lime absorbent); (c) fuel switching; and
(d) dry sorbent injection. The State
determined that none of the control
options considered for Power Boiler 4 is
reasonable at this time. A key factor in
determining what was considered
“reasonable” for reasonable progress
requirements for this source is that the
improvement in visibility from the
emissions controls evaluated ranged
from 0.11 to 0.17 inverse megameters at
the affected Class I areas impacted by
this unit. The State determined, and
EPA agrees, that none of the control
options considered for Power Boiler 1 is
reasonable given the predicted visibility
improvement.

Regarding the need to go beyond the
URP analysis when establishing RPGs,
EPA affirmed in the RHR that the URP

8 Guidance for Setting Reasonable Progress Goals
Under the Regional Haze Program, July 1, 2007,
memorandum from William L.Wehrum, Acting
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10,
page 4-2.

is not a ““presumptive target;” rather, it
is an analytical requirement for setting
RPGs. See 64 FR 35731, 35732, July 1,
1999. In determining RPGs for Georgia’s
Class I areas, the State identified sources
through its area of influence
methodology for reasonable progress
control evaluation and described those
evaluations in its SIP. Thus, the State
went beyond the URP analysis to
identify and evaluate sources for
potential control under reasonable
progress in accordance with EPA
regulations and guidance.

Comment 7: According to the
Commenter, additional reasonable
progress is necessary at the Wolf Island
and Okefenokee Wilderness Areas,
where the URP is not predicted to be
met. The Commenter states that Georgia
has a responsibility to ensure that all
necessary emissions reductions take
place and must show that its RPGs are
reasonable based on the evaluation of
any potentially affected sources. The
Commenter regards Georgia’s efforts to
only evaluate sources that contributed
to visibility impairment from SO, over
a certain threshold as inadequate. The
Commenter recommends that EPA
ensure that additional sources, if not all
contributing sources of all visibility-
impairing pollutants, be evaluated for
reasonable progress.

Response 7: EPA’s RHR requires states
to establish RPGs, measured in
deciviews, for each mandatory federal
Class I area for the purpose of improving
visibility on the haziest days and
ensuring no degradation in visibility on
the clearest days over the period of each
implementation plan. See 40 CFR
51.308(d)(1). RPGs are interim goals that
represent incremental visibility
improvement over time toward the goal
of natural background conditions and
are developed in consultation with
other affected states and Federal Land
Managers.

The RHR establishes an additional
analytical requirement for states in the
process of establishing the RPG. This
analytical requirement requires states to
determine the rate of improvement in
visibility needed to reach natural
conditions by 2064, and to set each RPG
taking this “glidepath” into account.
EPA adopted this approach, in part, to
ensure that states use a common
analytical framework that accounts for
the regional differences affecting
visibility and, in part, to ensure an
informed and equitable decision making
process. The glidepath is not a
presumptive target, and states may
establish a RPG that provides for greater,
lesser, or equivalent visibility
improvement as that described by the
glidepath. As noted in EPA guidance, in

deciding what amount of emissions
reduction is appropriate in setting the
RPG, the states may take into account
the fact that the long-term goal of no
manmade impairment encompasses
several implementation periods.®

Consistent with EPA’s Reasonable
Progress Guidance, GA EPD performed
a detailed analysis to determine which
sources and emissions most contributed
to visibility impairment. The conclusion
of this analysis was that Georgia should
consider what additional control
measures for electric utilities and
industrial boilers are reasonable. GA
EPD also determined that it was
appropriate to also consider additional
control measures from industrial
sources other than boilers that
contributed to the same magnitude of
visibility impairment as boilers, and
EPA agrees with this determination.
Under Georgia’s rule, “Clean Air
Interstate Rule SO, Annual Trading
Program,” which incorporates by
reference all the provisions of EPA’s
CAIR rule, SO, emissions from Georgia
EGUs will be capped at 149,140 tons in
2015, a 70 percent reduction from 2002
actual emissions. See Georgia Air
Quality Control Rules 391-3-1-.02(13).

For sources that significantly
contribute to visibility impairment at
mandatory Class I federal areas not
clearly meeting the URP (such as
Okefenokee and Wolf Island), GA EPD
did consider additional controls at
CAIR-affected units. However, the State
concluded, based on the four statutory
factors, that no additional emissions
reductions beyond CAIR from these
sources were reasonable for this
implementation period, and EPA agrees
with the State’s determination. Expected
emissions reductions are projected to
achieve a 3.28 deciviews of
improvement in visibility at Okefenokee
and Wolf Island by 2018, while 3.6
deciviews of improvement in visibility
would meet URP in 2018. Since the
Okefenokee and Wolf Island RPGs show
a slower rate of improvement in
visibility than the rate that would be
needed to attain natural conditions by
2064 (i.e., the URP or glidepath), GA
EPD estimated that an additional 6-7
years are needed to attain natural
conditions. EPA concludes that
Georgia’s RPGs were developed
consistent with the RHR and EPA
guidance.

Comment 8: The Commenter states
that in several instances, Georgia’s
reasonable progress determinations
relied on the predicted decrease in heat
input from the subject sources.
According to the Commenter, this

91d. at pages 1.3-1.4.



38506

Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/Rules and Regulations

assumed decrease in heat input cannot
be relied upon unless it is enforceable.
Response 8: Georgia’s modeling for
2018 projects its best estimate of likely
emissions based on the expected
capacity utilization at each facility in
2018, not a worst case based on all
facilities operating at maximum
allowable capacity. As part of the
Visibility Improvement State and Tribal
Association of the Southeast (VISTAS)
air quality modeling, VISTAS, in
cooperation with the other eastern
regional planning organizations (RPOs),
generated future-year emissions
inventories for the electric generating
sector of the contiguous United States
using the Integrated Planning Model
(IPM). IPM is a dynamic linear
optimization model that can be used to
examine air pollution control policies
for various pollutants throughout the
contiguous United States for the entire
electric power system. The dynamic
nature of IPM enables projection of the
behavior of the power system over a
specified future period. The IPM
considers growth in demand for
electricity, the construction of new
units, changes in fuel mix, as well as a
predicted set of emissions controls
results in some units projected as
having greater utilization (and greater
heat input) while others are projected to
have less utilization (and less heat
input). Optimization logic in IPM
determines the least-cost means of
meeting electric generation and capacity
requirements while complying with
specified constraints including air
pollution regulations, transmission
bottlenecks, and plant-specific
operational constraints. The IPM
modeling runs took into consideration
both CAIR implementation and
Georgia’s rule, “Multipollutant Control
for Electric Utility Steam Generating
Units,” requirements for Georgia Power.
See Georgia Air Quality Control Rules
391-3-1-.02(2)(sss). EPA regards this as
an appropriate means to project future
emissions and changes in visibility.
The five-year review is a mechanism
to assure that differences from projected
emissions are considered and their
impact on the 2018 RPGs is evaluated.
In the regional haze program,
uncertainties associated with modeled
emissions projections into the future are
addressed through the requirement
under the RHR to submit periodic
progress reports in the form of a SIP
revision. Specifically, 40 CFR 51.308(g)
requires each state to submit a report
every five years evaluating progress
toward the RPGs for each mandatory
Class I area located in the state and for
each Class I area outside the state that
may be affected by emissions from the

state. Since this five-year progress re-
evaluation is a mandatory requirement,
it is unnecessary for EPA to take
additional measures to “ensure” that the
projections of heat input are legally
enforceable. In the specific instances
cited by the Commenter, the State’s
analysis of projected capacity utilization
and the resultant heat input and the
State’s reliance on these projections to
establish its RPGs meet the
requirements of the regional haze
regulations and EPA guidance.

Comment 9: The Commenter
expresses concern with the
interrelationship of EPA’s proposed
limited disapproval of Georgia’s
regional haze SIP submittal in the
December 30, 2011, action proposing to
find that the Transport Rule is “Better
than BART,” and EPA’s proposed
limited approval of the Georgia’s
regional haze SIP in EPA’s February 27,
2012 action. The “Better than BART”
action states that EPA is proposing a
limited disapproval of the LTS and that
EPA intends to act on the LTS in a
separate action whereas the limited
approval action states that EPA is not
taking action on Georgia’s regional haze
SIP insofar as it relied on CAIR, which
according to the Commenter,
“presumably includes” Georgia’s LTS.
The Commenter believes that each of
these actions “promises that the other
will provide a [LTS] but neither rule
actually does * * * underscore[ing] the
inappropriateness of a ‘limited
approval.”” The Commenter contends
that the SIP must include an adequate
LTS that has been subject to public
notice and comment. The Commenter
also believes that EPA should
disapprove Georgia’s regional haze SIP
because the State’s source retirement
discussion, required under 40 CFR
51.308(d)(3)(v) as part of a state’s LTS
development, was inadequate as it was
“limited to now out of date information
describing existing, not future,
emissions”” and “‘contained little
discussion of changes in energy and
other markets and their likely effect on
EGUs and possibly non-EGUs.”

Response 9: EPA explained in its
February 27, 2012, action that the
Agency was proposing a limited
approval of Georgia’s February 11, 2010,
SIP revision and November 19, 2010,
SIP supplement, addressing regional
haze because these revisions, as a
whole, strengthen the Georgia SIP.
Under CAA sections 301(a) and
110(k)(6) and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP submittal,
even of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision.

In the February 27 action, EPA also
explained that the Agency had proposed
a limited disapproval of the Georgia
regional haze SIP in the December 30
“Better than BART” rule because of
deficiencies in the State’s regional haze
SIP submittal arising from the State’s
reliance on CAIR to meet certain
regional haze requirements. EPA stated
that it was not proposing to take action
in the February 27, 2012, proposed
rulemaking on issues associated with
Georgia’s reliance on CAIR in its
regional haze SIP. The limited approval
action acted as approval of the entire
regional haze SIP, including the LTS,
even though it is deficient due to the
State’s reliance on CAIR. EPA believes
that these actions provided sufficient
notice allowing the public to comment
on the adequacy of the LTS as
evidenced by the Commenter’s remarks
regarding the substance of the State’s
strategy.

Regarding the content of the LTS, as
was discussed in the Georgia SIP
revisions and in the February 27, 2012,
proposed rulemaking, Georgia did
evaluate the potential contributions of
all anthropogenic sources and
concluded that the preponderance of the
visibility impairment was due to
sulfates. In particular, for Okefenokee
and Cohutta, sulfate particles resulting
from SO, emissions contribute roughly
69 and 84 percent, respectively, to the
calculated light extinction on the
haziest days. In contrast, ammonium
nitrate contributed five percent or less
of the calculated light extinction at
VISTAS Class I areas on the 20 percent
worst visibility days. Since sulfate
particles resulting from SO, emissions
are the dominant contributor to
visibility impairment on the 20 percent
worst days at the three Georgia Class I
areas, Georgia concluded that reducing
SO, emissions from EGU and non-EGU
point sources in the VISTAS states
would have the greatest visibility
benefits.

Georgia considered the factors listed
in 40 CFR 51.308(d)(3)(v) to develop its
LTS as described in detail in the
proposed rulemaking. Source retirement
and replacement schedules are
explicitly part of the emissions
inventory that is used to project future
conditions and provide a realistic
estimate of future visibility impairing
emissions from the identified sources.
At the time that the analyses were
completed, they were based on the best
information available. The projected
inventories for 2009 and 2018 account
for post-2002 emissions reductions from
promulgated and proposed federal,
state, local, and site-specific control
programs.
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For EGUs, the IPM was run to
estimate emissions of the proposed and
existing units in 2009 and 2018 based
on expected future demand. Where
future demand is projected to exceed
existing capacity, IPM adds additional
units. Future fuel type usage at
individual plants and changes to fuel
types were modeled based on the
expected availability of fuels, capability
of the plant and least cost dispatch
projections based on expected price and
control requirements. These results
were further adjusted based on state and
local air agencies’ knowledge of planned
emissions controls at specific EGUs.

For non-EGUs, VISTAS used recently
updated growth and control data
consistent with the data used in EPA’s
CAIR analyses supplemented by state
and local air agencies’ data and updated
forecasts from the U.S. Department of
Energy. These updates are documented
in the MACTEC emissions inventory
report ‘“Documentation of the 2002 Base
Year and 2009 and 2018 Projection Year
Emission Inventories for VISTAS” dated
February 2007 (Appendix C of the
February 2010 Georgia regional haze SIP
submittal).

As explained in the proposed
rulemaking, these projections can be
expected to change as additional
information regarding future conditions
becomes available. For example, new
sources may be built, existing sources
may shut down or modify production in
response to changed economic
circumstances, and facilities may
change their emissions characteristics as
they install control equipment to
comply with new rules. To address this,
the RHR calls for a five-year progress
review after submittal of the initial
regional haze plan. The purpose of this
progress review is to assess the
effectiveness of emissions management
strategies in meeting the RPG and to
provide an assessment of whether
current implementation strategies are
sufficient for the state or affected states
to meet their RPGs. If a state concludes,
based on its assessment, that the RPGs
for a Class I area will not be met, the
RHR requires the state to take
appropriate action. See 40 CFR
52.308(h). The nature of the appropriate
action will depend on the basis for the
state’s conclusion that the current
strategies are insufficient to meet the
RPGs. Georgia specifically committed to
follow this process in the LTS portion
of its submittal.

Comment 10: The Commenter states
that EPA should improve its proposal,
enforce the regional haze program, fully
evaluate all emissions control options,
and require controls that are reasonable,
efficient, and cost effective to “clear the

haze along the Appalachian National
Scenic Trail and in Great Smoky
Mountains National Park.”” The
Commenter believes that EPA has
“proposed to exempt” Georgia’s oldest
power plants from “long-standing
cleanup requirements in favor of an
existing program that, in some cases,
will mean little or no actual cleanup.”
The Commenter also contends that
sources outside of Georgia contribute to
regional haze in the aforementioned
areas and that those sources ‘“‘must be
made responsible.”

Response 10: As discussed in the
proposed rulemaking action, states have
discretion in weighing the factors that
they must consider in evaluating control
determinations to satisfy BART and
reasonable progress requirements, and
EPA finds that Georgia’s determinations
are consistent with the RHR and EPA
guidance. EPA did not propose to
“exempt”’ any Georgia sources from
regional haze requirements in favor of
any existing program. As allowed by the
regional haze regulations at the time,
Georgia relied on CAIR for some of its
power plants rather than performing
source-specific BART evaluations. For
reasonable progress, Georgia concluded
that additional EGU control beyond
CAIR during the first implementation
period was not reasonable for these
sources after consideration of the four
statutory factors for each of the affected
units.

Regarding sources outside of Georgia
and their contribution to visibility
impairment at Georgia’s Class I areas, as
discussed in the proposed rulemaking
(77 FR 11474-11475), Georgia’s regional
haze SIP satisfies the regional haze
requirements to identify out-of-state
sources that cause or contribute to
visibility impairment in the State’s Class
I areas and documents consultations
with such states to obtain any
appropriate emissions reductions. The
State notes in its SIP that many of these
sources located in other states are
subject to control because of CAIR’s
requirements.

II1. What is the effect of this final
action?

Under CAA sections 301(a) and
110(k)(6), and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP revision, even
of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision.1° Today,
EPA is finalizing a limited approval of
Georgia’s February 11, 2010, and
November 19, 2010, regional haze SIP
revisions. This limited approval results

101992 Calcagni Memorandum.

in approval of Georgia’s entire regional
haze submission and all its elements.
EPA is taking this approach because
Georgia’s SIP will be stronger and more
protective of the environment with the
implementation of those measures by
the State and having federal approval
and enforceability than it would
without those measures being included
in its SIP.

IV. Final Action

EPA is finalizing a limited approval of
a revision to the Georgia SIP submitted
by the State of Georgia on February 11,
2010, as supplemented November 19,
2010, as meeting some of the applicable
regional haze requirements as set forth
in sections 169A and 169B of the CAA
and in 40 CFR 51.300-308.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons. * * * 44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.
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Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. EPA, 427
U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

Under sections 202 of the UMRA of
1995 (“Unfunded Mandates Act’’),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that today’s
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
federal action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) revokes and replaces
Executive Orders 12612 (Federalism)
and 12875 (Enhancing the
Intergovernmental Partnership).
Executive Order 13132 requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications.”
“Policies that have federalism
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, EPA may not issue a

regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children From
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective

and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use ‘‘voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 28, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
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extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,

Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
Authority: 42 U.S.C. 7401 et seq.
Dated: June 15, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart L—Georgia

m 2. Section 52.570, the table in
paragraph (e) is amended by adding
entries 34. and 35. in numerical order to
read as follows:

§52.570 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS

Name of nonregulatory SIP provision

attainment area

Applicable geographic or non-

State submittal

date/effective date EPA approval date

* *

34. Regional Haze Plan

35. Regional Haze Plan Supplement (including BART and Rea-

sonable Progress emissions limits).

* * *

Statewide

Statewide ......ccccceecveeiieeens

* *

2/11/10 6/28/12 [Insert cita-
tion of publication]

11/19/10 6/28/12 [Insert cita-
tion of publication]

[FR Doc. 2012-15691 Filed 6-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2009-0785; FRL-9691-7]
Approval and Promulgation of
Implementation Plans; South Carolina;

Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of a revision to the South
Carolina State Implementation Plan
(SIP) submitted by the State of South
Carolina through the South Carolina
Department of Health and
Environmental Control (SC DHEC) on
December 17, 2007. South Carolina’s
December 17, 2007, SIP revision
addresses regional haze for the first
implementation period. Specifically,
this SIP revision addresses the
requirements of the Clean Air Act (CAA
or Act) and EPA’s rules that require
states to prevent any future and remedy
any existing anthropogenic impairment
of visibility in mandatory Class I areas
(national parks and wilderness areas)
caused by emissions of air pollutants
from numerous sources located over a
wide geographic area (also referred to as
the “regional haze program”). States are
required to assure reasonable progress

toward the national goal of achieving
natural visibility conditions in Class I
areas. EPA is finalizing a limited
approval of South Carolina’s December
17, 2007, SIP revision to implement the
regional haze requirements for South
Carolina on the basis that this SIP
revision, as a whole, strengthens the
South Carolina SIP. Additionally, EPA
is rescinding the Federal regulations
previously approved into the South
Carolina SIP on July 12, 1985, and
November 24, 1987, and is approving
the provisions in South Carolina’s
December 17, 2007, SIP submittal to
meet the monitoring and long-term
strategy (LTS) requirements for
reasonably attributable visibility
impairment (RAVI). In a separate action
published on June 7, 2012, EPA
finalized a limited disapproval of this
same SIP revision because of the
deficiencies in the State’s regional haze
SIP revision arising from the remand by
the U.S. Court of Appeals for the District
of Columbia Circuit (DC Circuit) to EPA
of the Clean Air Interstate Rule (CAIR).

DATES: Effective Date: This rule will be
effective July 30, 2012, except for the
amendment to §52.2132, which is
effective on August 7, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—-
2009-0785. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews
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I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO,), nitrogen oxides
(NOx), and in some cases, ammonia and
volatile organic compounds. Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM> s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM> 5 can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the Regional Haze Rule
(RHR). The RHR revised the existing
visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300 through
.309. The requirement to submit a
regional haze SIP applies to all 50 states,
the District of Columbia, and the Virgin
Islands. 40 CFR 51.308(b) requires states

to submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On December 17, 2007, SC DHEC
submitted a revision to South Carolina’s
SIP to address regional haze in the
State’s and other states’ Class I areas. On
February 28, 2012, EPA published an
action proposing a limited approval of
South Carolina’s December 17, 2007,
SIP revision to address the first
implementation period for regional
haze. See 77 FR 11894. EPA proposed a
limited approval of South Carolina’s
December 17, 2007, SIP revision to
implement the regional haze
requirements for South Carolina on the
basis that this revision, as a whole,
strengthens the South Carolina SIP. See
section II of this rulemaking for a
summary of the comments received on
the proposed actions and EPA’s
responses to these comments. Detailed
background information and EPA’s
rationale for the proposed action is
provided in EPA’s February 28, 2012,
proposed rulemaking.

Following the remand of CAIR, EPA
issued a new rule in 2011 to address the
interstate transport of NOx and SO, in
the eastern United States. See 76 FR
48208 (August 8, 2011) (“the Transport
Rule,” also known as the Cross-State Air
Pollution Rule (CSAPR)). On December
30, 2011, EPA proposed to find that the
trading programs in the Transport Rule
would achieve greater reasonable
progress towards the national goal of
achieving natural visibility conditions
than would best available retrofit
technology (BART) in the states in
which the Transport Rule applies
(including South Carolina). See 76 FR
82219. Based on this proposed finding,
EPA also proposed to revise the RHR to
allow states to substitute participation
in the trading programs under the
Transport Rule for source-specific
BART. EPA finalized this finding and
RHR revision on June 7, 2012 (77 FR
33642).

Also on December 30, 2011, the DC
Circuit stayed the Transport Rule
(including the provisions that would
have sunset CAIR and the CAIR FIPs)
and instructed the EPA to continue to
administer CAIR pending the outcome
of the court’s decision on the petitions
for review challenging the Transport

1In a separate action, published on June 7, 2012
(77 FR 33642), EPA finalized a limited disapproval
of the South Carolina regional haze SIP because of
deficiencies in the State’s regional haze SIP
submittal arising from the State’s reliance on CAIR
to meet certain regional haze requirements. Also, in
that June 7, 2012, action, EPA finalized a Federal
Implementation Plan (FIP) for South Carolina to
address the deficiencies that resulted from the
State’s reliance on CAIR for their regional haze SIP.

Rule. EME Homer City v. EPA, No. 11—
1302.

II. What is EPA’s response to comments
received on this action?

EPA received one set of comments on
the February 28, 2012, rulemaking
proposing a limited approval of South
Carolina’s December 17, 2007, regional
haze SIP revision. Specifically, the
comments were received from the
Southern Environmental Law Center on
behalf of the South Carolina Coastal
Conservation League. A full set of the
comments provided by the
aforementioned entity (hereinafter
referred to as ‘“‘the Commenter”’) is
provided in the docket for today’s final
action. A summary of the comments and
EPA’s responses are provided below.

Comment 1: The Commenter
incorporates by reference comments
submitted to EPA on February 28, 2012,
by the “Sierra Club, Earthjustice, and
other organizations” regarding the
Agency’s December 30, 2011, proposed
rulemaking to find that the Transport
Rule is “better than BART” and to use
the Transport Rule as an alternative to
BART for South Carolina and other
states subject to the Transport Rule. See
76 FR 82219. The Commenter also
restates several of these comments,
including the following: the Transport
Rule does not comply with EPA’s
criteria for an alternative to BART; the
State cannot rely on the proposed
“better than BART” rulemaking given
the DC Circuit’s action staying
implementation of the Transport Rule;
concluding that the Transport Rule
achieves greater reasonable progress
toward national visibility conditions
than BART, without regard to defined
reasonable progress goals (RPGs), is
arbitrary and contrary to the CAA; EPA
has not accounted for the differences in
averaging time under BART, the
Transport Rule, and in measuring
visibility impacts; EPA’s modeling
assumed nitrate levels that are often
lower than real-world conditions; in
some instances, EPA relied on a single
monitor to assess visibility conditions in
multiple Class I areas; EPA uses a
simple arithmetic mean to conclude that
visibility improvements will be greater
under the Transport Rule than BART;
and EPA’s proposed ‘“Better than
BART” determination relies on a 2014
base case that does not account for
permanent emissions reductions at non-
BART eligible sources.

Response 1: These comments are
beyond the scope of this rulemaking. In
today’s action, EPA is finalizing a
limited approval of South Carolina’s
regional haze SIP. EPA did not propose
to find that participation in the
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Transport Rule is an alternative to
BART in this action nor did EPA reopen
discussions on the CAIR provisions as
they relate to BART.2 As noted above,
EPA proposed to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for South Carolina in a separate
action on December 30, 2011, and the
Commenter is merely reiterating and
incorporating comments submitted on
that separate action. EPA addressed
these February 28, 2012, comments
concerning the Transport Rule as a
BART alternative in a final action that
was published on June 7, 2012, and has
determined that they do not affect the
Agency’s ability to finalize a limited
approval of South Carolina’s regional
haze SIP. EPA’s responses to these
comments can be found in Docket ID
No. EPA-HQ-OAR-2011-0729 at
www.regulations.gov.

Comment 2: The Commenter asserts
that the proposed limited approval
violates the CAA and RHR because a
regional haze plan’s BART requirements
and long-term strategy to achieve
reasonable progress cannot be evaluated
in isolation from one another. The
Commenter supports its position by
repeating statements made in the
aforementioned February 28, 2012,
comments on the Agency’s proposed
December 30, 2011, rulemaking to find
that the Transport Rule is “better than
BART” and to use the Transport Rule as
an alternative to BART for South
Carolina and other states subject to the
Transport Rule. For example, the
Commenter states that ““[bJecause BART
is a critical component to achieving
reasonable progress, neither the states
nor EPA are authorized to exempt
sources from the RHR’s BART
requirements without considering how
doing so will affect the overarching
reasonable progress mandate. * * *
Concluding that CSAPR achieves greater
reasonable progress toward achieving
natural visibility conditions than BART,
without regard to defined reasonable
progress goals, is arbitrary and contrary
to law under the Clean Air Act and the
RHR.”

Response 2: As discussed in the
response to Comment 1, today’s action
does not address reliance on CAIR or
CSAPR to satisfy BART requirements.
Comments related to the approvability
of CAIR or CSAPR for the South
Carolina regional haze SIP are therefore
beyond the scope of this rulemaking and

2In a final action published on July 6, 2005, EPA
addressed similar comments related to CAIR and
determined that CAIR makes greater reasonable
progress than BART for certain EGUs and pollutants
(70 FR 39138-39143). EPA did not reopen comment
on that issue through this rulemaking.

were addressed by EPA in a separate
action published on June 7, 2012 (77 FR
33642). EPA addressed the Commenter’s
repeated statements regarding the
interrelatedness of BART, the LTS, and
RPGs in that final rulemaking action
and those responses support this limited
approval action.3

Comment 3: The Commenter asserts
that EPA does not have the authority
under the CAA to issue a limited
approval of South Carolina’s regional
haze SIP. The Commenter contends that
section 110(k) of the Act only allows
EPA to fully approve, partially approve
and partially disapprove, conditionally
approve, or fully disapprove a SIP.

Response 3: As discussed in the
September 7, 1992, EPA memorandum
cited in the notice of proposed
rulemaking,* although section 110(k) of
the CAA may not expressly provide
authority for limited approvals, the
plain language of section 301(a) does
provide “gap-filling” authority
authorizing the Agency to “prescribe
such regulations as are necessary to
carry out” EPA’s CAA functions. EPA
may rely on section 301(a) in
conjunction with the Agency’s SIP
approval authority in section 110(k)(3)
to issue limited approvals where it has
determined that a submittal strengthens
a given state’s implementation plan, and
that the provisions meeting the
applicable requirements of the Act are
not separable from the provisions that
do not meet the Act’s requirements. EPA
has adopted the limited approval
approach numerous times in SIP actions
across the nation over the last 20 years.
A limited approval action is appropriate
here because EPA has determined that
South Carolina’s SIP revision addressing
regional haze, as a whole, strengthens
the State’s implementation plan and
because the provisions in the SIP
revision are not separable.

The Commenter states that EPA’s
action “conflicts with the plain

3 See EPA, Response to Comments Document,
Regional Haze: Revisions to Provisions Governing
Alternatives to Source-Specific Best Available
Retrofit Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans (76 FR 82219; December 30,
2011), Docket Number EPA-HQ-OAR-2011-0729
(May 30, 2012), pages 49-51 (noting that EPA
“disagree[s] with comments that we cannot evaluate
the BART requirements in isolation from the
reasonable progress requirements. We have on
several occasions undertaken evaluations of a
state’s BART determination or promulgated a FIP
separately from our evaluation of whether the SIP
as a whole will ensure reasonable progress.”).

4 Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X, September 7, 1992, (“1992 Calcagni
Memorandum”) located at http://www.epa.gov/ttn/
caaa/t1/memoranda/siproc.pdf.

language of the [CAA]” and cites several
Federal appellate court decisions to
support its contention that section
110(k) of the Act limits EPA to a full
approval, “‘a conditional approval, a
partial approval and disapproval, or a
full disapproval.” However, adopting
the Commenter’s position would ignore
section 301 and violate the
“‘fundamental canon of statutory
construction that the words of a statute
must be read in their context and with
a view to their place in the overall
statutory scheme’ * * * A court must
therefore interpret the statute ‘as a
symmetrical and coherent regulatory
scheme,” * * * and ‘fit, if possible, all
parts into an harmonious whole.””” FDA
v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 133 (2000) (quoting Davis
v. Michigan Dept. of Treasury, 489 U.S.
803, 809 (1989), Gustafson v. Alloyd
Co., 513 U.S. 561, 569 (1995), and FTC
v. Mandel Brothers, Inc., 359 U.S. 385,
389 (1959)). Furthermore, the cases
cited by the Commenter did not involve
challenges to a limited approval
approach, and one of the cases,
Abramowitz v. EPA, 832 F.2d 1071 (9th
Cir. 1988), predates the 1990 CAA
amendments enacting section 110(k).

Comment 4: The Commenter contends
that it was inappropriate for the State to
“relly] on CAIR (and now CSAPR)” in
determining RPGs and that due, in part,
to this reliance, the State ‘““failed to
evaluate numerous sources that
contribute significantly to visibility
impairment at the State’s Class I areas”
and that it “cast doubts on the validity
of DHEC’s modeling.” The Commenter
therefore believes that EPA should not
approve the SIP unless the State
considers additional reasonable progress
from the 10 electric generating units
(EGUs) excluded from the reasonable
progress analyses and the State
conducts further analyses in setting its
RPGs (or EPA “ensure[s] that DHEC
follows through on its commitment to
re-evaluate its ability to meet its RPGs
in the 5-year progress review, pursuant
to 40 CFR. 52.308(g)”’). The Commenter
also states that “even when the uniform
rate of progress [URP] is predicted to be
met, the state still has an obligation ‘to
go beyond the URP analysis in
establishing RPGs * * * to determine
whether additional progress would be
reasonable based on the statutory
factors.””

Response 4: The State took into
account emissions reductions expected
from CAIR to determine the 2018 RPGs
for its Class I area, and this approach
was fully consistent with EPA guidance
at the time of SIP development. In the
regional haze program, uncertainties
associated with modeled emissions
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projections into the future are addressed
through the requirement under the RHR
to submit periodic progress reports in
the form of a SIP revision. Specifically,
40 CFR 51.308(g) requires each state to
submit a report every five years
evaluating progress toward the RPGs for
each mandatory Class I area located in
the state and for each Class I area
outside the state that may be affected by
emissions from the state. Since this 5-
year progress re-evaluation is a
mandatory requirement, it is
unnecessary for EPA to take additional
measures to “‘ensure’’ that the State
meets its reporting obligation.

Regarding the need to go beyond the
URP analysis when establishing RPGs,
EPA affirmed in the RHR that the URP
is not a “presumptive target;” rather, it
is an analytical requirement for setting
RPGs. See 64 FR 35731 and 35732, July
1, 1999. In determining RPGs for the
South Carolina Class I area, the State
identified sources through its area of
influence methodology for reasonable
progress control evaluation and
described those evaluations in its SIP.
For its EGUs subject to CAIR, SC DHEC
reviewed the statutory factors (i.e., the
costs of compliance, the time necessary
for compliance, the energy and non-air
quality environmental impacts of
compliance, and the remaining useful
life of any potentially affected sources)
as evaluated by EPA for CAIR.

Comment 5: The Commenter contends
that the emissions reductions from some
of the significant CAA emissions control
programs and consent decrees identified
in the 2018 emissions inventory are
speculative and uncertain. The
Commenter therefore believes that EPA
should require South Carolina to
address any discrepancies, prior to
approval of the State’s regional haze
SIP.

Response 5: The technical
information provided in the record
demonstrates that the emissions
inventory in the SIP adequately reflects
projected 2018 conditions and that the
LTS meets the requirements of the RHR
and is approvable. South Carolina’s
2018 projections are based on the State’s
technical analysis of the anticipated
emissions rates and level of activity for
EGUs, other point sources, nonpoint
sources, on-road sources, and off-road
sources based on their emissions in the
2002 base year, considering growth and
additional emissions controls to be in
place and federally enforceable by 2018.
The emissions inventory used in the
regional haze technical analyses was
developed by the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
with assistance from South Carolina.

The 2018 emissions inventory was
developed by projecting 2002 emissions
(the latest region-wide inventory
available at the time the submittal was
being developed) and applying
reductions expected from Federal and
state regulations affecting the emissions
of VOC and the visibility impairing
pollutants NOx, particulate matter (PM),
and SO, To minimize the differences
between the 2018 projected emissions
used in the South Carolina regional haze
submittal and what actually occurs in
2018, the RHR requires that the 5-year
review address any expected significant
differences due to changed
circumstances from the initial 2018
projected emissions, provide updated
expectations regarding emissions for the
implementation period, and evaluate
the impact of these differences on RPGs.
It is expected that individual projections
within a statewide inventory will vary
from actual emissions over a 16-year
period. For example, some facilities
shut down whereas others expand
operations. Furthermore, economic
projections and population changes
used to estimate growth often differ
from actual events; new rules are
modified, changing their expected
effectiveness; and methodologies to
estimate emissions improve, modifying
emissions estimates. The 5-year review
is a mechanism to assure that these
expected differences from projected
emissions are considered and their
impact on the 2018 RPGs is evaluated.
EPA finds that these inventories provide
a reasonable assessment of future
emissions from South Carolina sources.
Comment 6: The Commenter states
that in exempting EGUs from a BART
analysis “on the basis that their
contribution to visibility impairment
modeled less than 0.5 deciview, it does
not appear that DHEC considered the
cumulative impact of those sources that
did not individually exceed the 0.5 dv
threshold, but collectively may cause or
contribute to impairment.” The
Commenter cites to EPA guidelines in
70 FR 39161 and39162, July 6, 2005, to
support its belief that this exemption
threshold “‘applies when all visibility
impairing pollutants are modeled
together, not one pollutant at a time, as
used by DHEC.” According to the
Commenter, when considering the
modeling impacts from coarse
particulate matter (PM,o) alone for the
exempted sources, their combined
“contribution to visibility impairment
greatly exceeds the 0.5 dv contribution
threshold,” calling into question the
“validity of DHEC’s exemptions of
multiple sources from BART.”
Response 6: As discussed in the
proposal, (see section IV.C.6.B.2,

February 28, 2012, 77 FR 11908), South
Carolina adequately justified its
contribution threshold of 0.5 deciview.
While states have the discretion to set
an appropriate contribution threshold
considering the number of emissions
sources affecting the Class I area at issue
and the magnitude of the individual
sources’ impacts, the states’ analysis
must be consistent with the CAA, the
RHR, and EPA’s Guidelines for BART
Determinations Under the Regional
Haze Rule at Appendix Y to 40 CFR part
51 (BART Guidelines). Consistent with
the regulations and EPA’s guidance,
“the contribution threshold should be
used to determine whether an
individual source is reasonably
anticipated to contribute to visibility
impairment. You should not aggregate
the visibility effects of multiple sources
and compare their collective effects
against your contribution threshold
because this would inappropriately
create a ‘contribution to contribution’
test.” See also 70 FR 39121, Note 34,
July 6, 2005. South Carolina’s analysis
in the regional haze SIP revision was
consistent with EPA’s regulations and
guidance on the issue of cumulative
analyses.

Regarding modeling in South
Carolina’s submittal that uses PM only
for its BART-eligible EGUs, EPA
previously determined that this
approach is appropriate for EGUs where
the State proposed to rely on CAIR to
satisfy the BART requirements for SO,
and NOx.5

Comment 7: The Commenter believes
that the PM BART determinations for
South Carolina Electric & Gas’
(“SCE&G’s”’) Wateree and Williams
stations are flawed because ““it appears
that DHEC did not evaluate BART for all
particulate matter. BART requires an
evaluation of technology for filterable
PM,o and PM, 5 as well as condensable
particulate matter * * *. DHEC’s BART
determinations * * * appear to have
been based [on] cost analyses that were
conducted for condensable PM,o. The
finer fractions of particulate matter
(PM, s) make a relatively larger
contribution to visibility impacts. This
has an impact in estimating emission
reductions and selecting the most
effective controls. EPA must require
DHEC to conduct new BART
determinations that correct this flaw.”

Response 7: 1t is unclear from the
comment what PM control strategies

5 Regional Haze Regulations and Guidelines for
Best Available Retrofit Technology (BART)
Determinations, EPA Memorandum from Joseph
Paisie, Group Leader, Geographic Strategies Group,
OAQPS, to Kay Prince, Branch Chief, EPA Region
4, July 19, 2006, located at: http://www.epa.gov/
visibility/pdfs/memo_2006_07_19.pdf.
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were allegedly ignored by the State in
the BART analyses for these two
stations. Each of the control options
evaluated for these facilities in South
Carolina’s regional haze SIP submittal
considered the contribution of total
PM,o and PM, 5 (as a subset of the total
PM,0) as well as condensables
(primarily sulfuric acid mist) (see
Appendix H.6 of South Carolina’s
December 17, 2007, SIP submittal). The
installed controls on both facilities are
effective at reducing filterable and
condensable particulates, and as a
result, the State determined that
additional reductions were not cost
effective. The Commenter did not
identify any alternative control
technology for fine particles not
considered by the State that could affect
the BART determination.

Comment 8: According to the
Commenter, it was “inappropriate and
arbitrary for DHEC to use the CAIR cost
per ton of SO, removed as the cost
threshold for evaluating reasonable
progress controls. The only rationale
DHEC offered in support of this decision
was that DHEC ‘believes it is not
equitable to require non-EGUs to bear a
greater economic burden than EGUs for
a given control strategy’ * * *. EPA,
likewise, acknowledges that ‘the use of
a specific threshold for assessing costs
means that a state may not fully
consider available emissions reduction
measures above its threshold that would
result in meaningful visibility
improvement,’” but proposes to approve
South Carolina’s reasonable progress
analysis anyway * * * EPA should re-
evaluate this decision in its final action
on this proposal, especially in light of
the fact that DHEC determined that no
additional reasonable controls were
required at any of the sources affecting
visibility in South Carolina’s Class I
area.”

Response 8: As noted in EPA’s
Reasonable Progress Guidance ¢ and
discussed further in EPA’s February 28,
2012, proposal action on the South
Carolina regional haze SIP submittal (77
FR 11906), the states have wide latitude
to determine appropriate additional
control requirements for ensuring
reasonable progress, and there are many
ways for a state to approach
identification of additional reasonable
measures. States must consider, at a
minimum, the four statutory factors in
determining reasonable progress, but

6 Guidance for Setting Reasonable Progress Goals
Under the Regional Haze Program, July 1, 2007,
memorandum from William L.Wehrum, Acting
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10
(“EPA’s Reasonable Progress Guidance”), page 4-2.

states have flexibility in how to take
these factors into consideration.

After reviewing DHEC’s methodology
and analyses and the record prepared by
DHEC, EPA finds South Carolina’s
conclusion that no further controls are
necessary at this time acceptable and
that the State adequately evaluated the
control technologies available at the
time of its analysis and applicable to
this type of facility and consistently
applied its criteria for reasonable
compliance costs. See 77 FR 11906,
February 28, 2012. The State also
included appropriate documentation in
its SIP of the technical analysis it used
to assess the need for and
implementation of reasonable progress
controls. Although the use of a specific
threshold for assessing costs means that
a state may not fully consider available
emissions reduction measures above its
threshold that would result in
meaningful visibility improvement, EPA
believes that the South Carolina SIP
ensures reasonable progress.

In approving South Carolina’s
reasonable progress analysis, EPA is
placing great weight on the fact that
there is no indication in the SIP revision
that South Carolina, as a result of using
a specific cost effectiveness threshold,
rejected potential reasonable progress
measures that would have had a
meaningful impact on visibility in its
Class I areas.

II1. What is the effect of this final
action?

Under CAA sections 301(a) and
110(k)(6) and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP revision, even
of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision.” Today,
EPA is finalizing a limited approval of
South Carolina’s December 17, 2007,
regional haze SIP revision. This limited
approval results in approval of South
Carolina’s entire regional haze
submission and all its elements. EPA is
taking this approach because South
Carolina’s SIP will be stronger and more
protective of the environment with the
implementation of those measures by
the State and having Federal approval
and enforceability than it would
without those measures being included
in its SIP.

IV. Final Action

EPA is finalizing a limited approval of
a revision to the South Carolina SIP
submitted by the State of South Carolina
on December 17, 2007, as meeting some
of the applicable regional haze

71992 Calcagni Memorandum.

requirements as set forth in sections
169A and 169B of the CAA and in 40
CFR 51.300-308. Also in this action,
EPA is rescinding the Federal
regulations in 40 CFR 52.2132 that were
approved into the South Carolina SIP on
July 12, 1985, and November 24, 1987,
and is approving the provisions in
South Carolina’s December 17, 2007,
SIP submittal to meet the monitoring
and LTS requirements for RAVI at 40
CFR 51.305 and 40 CFR 51.306,
respectively.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * * 44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such



38514

Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/Rules and Regulations

grounds. Union Electric Co., v. EPA, 427
U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

Under sections 202 of the UMRA of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that today’s
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state

and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” Consistent with the EPA
Policy on Consultation and
Coordination with Indian Tribes, EPA
complies with this Executive Order
through the process of tribal
consultation. With respect to today’s
action, EPA has offered the Catawba
Indian Nation two opportunities to
consult.8 First, in an email dated
October 21, 2010, EPA extended the
Catawba Indian Nation an opportunity
to consult, however, the Tribe declined
to consult with EPA at that time. Due to
the passage of time between the initial
offer of consultation and today’s
proposed action, EPA provided the
Catawba Indian Nation a second
opportunity to consult on the South
Carolina Regional Haze SIP revision on
February 1, 2012. In an email dated
February 8, 2012, the Catawba Indian
Nation stated that no consultation on
this pending action was needed by the

8 The Catawba Indian Nation Reservation is

located within the South Carolina. Generally, SIPs
do not apply in Indian country throughout the
United States, however, for purposes of the Catawba
Indian Nation Reservation in Rock Hill, the South
Carolina SIP does apply within the Reservation
pursuant to the Catawba Indian Claims Settlement
Act, S.C. Code Ann. 27-16-120 (providing that “all
state and local environmental laws and regulations
apply to the [Catawba Indian Nation] and
Reservation and are fully enforceable by all relevant
state and local agencies and authorities.”)

Tribe. Further, EPA has no information
to suggest that today’s action will
impose substantial direct costs on tribal
governments or preempt tribal law.

G. Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires Federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use ‘‘voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
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copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 27, 2012. Filing a
petition for reconsideration by the

Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 13, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Therefore, 40 CFR part 52 is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.2120 (e) is amended by
adding an entry for ‘“Regional Haze
Plan” at the end of the table to read as
follows:

§52.2120 Identification of plan.

* * * * *

(e)* EE

EPA-APPROVED SOUTH CAROLINA NON-REGULATORY PROVISIONS

Provision State effective date EPA approval date Explanation
Regional haze plan ..o, 12/17/2007 6/28/2012 [Insert citation of publication].

m 3. Section 52.2132 is amended by
removing and reserving paragraph (a) to
read as follows:

§52.2132 Visibility protection.
(a) [Reserved]

* * * * *

[FR Doc. 2012—-15465 Filed 6—-27—-12; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2009-0782; FRL-9691-8]
Approval and Promulgation of
Implementation Plans; State of

Alabama; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of a revision to the Alabama
State Implementation Plan (SIP)
submitted by the State of Alabama
through the Alabama Department of
Environmental Management (ADEM) on
July 15, 2008. Alabama’s July 15, 2008,
SIP revision addresses regional haze for
the first implementation period.
Specifically, this SIP revision addresses
the requirements of the Clean Air Act
(CAA or Act) and EPA’s rules that
require states to prevent any future and

remedy any existing anthropogenic
impairment of visibility in mandatory
Class I areas (national parks and
wilderness areas) caused by emissions
of air pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
finalizing a limited approval of
Alabama’s July 15, 2008, SIP revision to
implement the regional haze
requirements for Alabama on the basis
that this SIP revision, as a whole,
strengthens the Alabama SIP.
Additionally, EPA is rescinding the
federal regulations previously approved
into the Alabama SIP on November 24,
1987, and approving the provisions in
Alabama’s July 15, 2008, SIP submittal
to meet the long-term strategy (LTS)
requirements for reasonably attributable
visibility impairment (RAVI). In a
separate action published on June 7,
2012, EPA finalized a limited
disapproval of this same SIP revision
because of the deficiencies in the State’s
regional haze SIP revision arising from
the remand by the U.S. Court of Appeals
for the District of Columbia Circuit (DC
Circuit) to EPA of the Clean Air
Interstate Rule (CAIR).

DATES: Effective Date: This rule will be
effective July 30, 2012, except for the
amendment to § 52.61, which is
effective on August 7, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA—R04-OAR-
2009-0782. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
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Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews

I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO,), nitrogen oxides
(NOx), and in some cases, ammonia and
volatile organic compounds. Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM> s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM, s can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze

issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the Regional Haze Rule
(RHR). The RHR revised the existing
visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands. 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On July 15, 2008, ADEM submitted a
revision to Alabama’s SIP to address
regional haze in the State’s and other
states’ Class I areas. On February 28,
2012, EPA published an action
proposing a limited approval of
Alabama’s July 15, 2008, SIP revision to
address the first implementation period
for regional haze.® See 77 FR 11937. EPA
proposed a limited approval of
Alabama’s July 15, 2008, SIP revision to
implement the regional haze
requirements for Alabama on the basis
that this revision, as a whole,
strengthens the Alabama SIP. See
section II of this rulemaking for a
summary of the comments received on
the proposed actions and EPA’s
responses to these comments. Detailed
background information and EPA’s
rationale for the proposed action is
provided in EPA’s February 28, 2012,
proposed rulemaking. See 77 FR 11937.

Following the remand of CAIR, EPA
issued a new rule in 2011 to address the
interstate transport of NOx and SO; in
the eastern United States. See 76 FR
48208 (August 8, 2011) (“the Transport
Rule,” also known as the Cross-State Air
Pollution Rule (CSAPR)). On December
30, 2011, EPA proposed to find that the
trading programs in the Transport Rule
would achieve greater reasonable
progress towards the national goal of
achieving natural visibility conditions
than would best available retrofit
technology (BART) in the states in
which the Transport Rule applies
(including Alabama). See 76 FR 82219.

1In a separate action, published on June 7, 2012
(77 FR 33642), EPA finalized a limited disapproval
of the Alabama regional haze SIP because of
deficiencies in the State’s regional haze SIP
submittal arising from the State’s reliance on CAIR
to meet certain regional haze requirements. This
final limited disapproval triggers a 24-month clock
by which a Federal Implementation Plan (FIP) or
EPA-approved SIP must be in place to address the
deficiencies.

Based on this proposed finding, EPA
also proposed to revise the RHR to allow
states to substitute participation in the
trading programs under the Transport
Rule for source-specific BART. EPA
finalized this finding and RHR revision
on June 7, 2012 (77 FR 33642).

Also on December 30, 2011, the DC
Circuit stayed the Transport Rule
(including the provisions that would
have sunset CAIR and the CAIR FIPs)
and instructed the EPA to continue to
administer CAIR pending the outcome
of the court’s decision on the petitions
for review challenging the Transport
Rule. EME Homer City v. EPA, No. 11—
1302.

II. What is EPA’s response to comments
received on this action?

EPA received two sets of comments
on the February 28, 2012, rulemaking
proposing a limited approval of
Alabama’s July 15, 2008, regional haze
SIP revision. Specifically, the comments
were received from the Sierra Club and
ADEM. Full sets of the comments
provided by all of the aforementioned
entities (hereinafter referred to as “‘the
Commenter”) are provided in the docket
for today’s final action. A summary of
the comments and EPA’s responses are
provided below.

Comment 1: The Commenter does not
believe that ADEM can rely on CAIR or
the Transport Rule to exempt the eight
power plants with BART-eligible
electric generating units (EGUs) from an
SO, and NOx BART analysis. The
Commenter enclosed letters that it
submitted to EPA on February 28, 2012,
with its comments on the Agency’s
proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “better than BART” and to use
the Transport Rule as an alternative to
BART for Alabama and other states
subject to the Transport Rule. See 76 FR
82219. The Commenter incorporates the
comments in this letter by reference and
repeats a subset of those comments,
including the following: The Transport
Rule cannot serve as a BART alternative
for the regional haze SIP process in
Alabama; EPA has not demonstrated
that the Transport Rule assures greater
reasonable progress than source-specific
BART; EPA failed to account for the
geographical and temporal uncertainties
in emissions reductions inherent in a
cap-and-trade program such as the
Transport Rule; EPA underestimated the
visibility improvements from BART
using “presumptive BART, rather than
actual BART;” “case specific BART
determinations for SO, emissions from
EGUs in Alabama would almost
certainly ensure greater progress than
would be achieved by CSAPR;” and
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EPA has not accounted for the
differences in averaging time under
BART, the Transport Rule, and in
measuring visibility impacts.

Response 1: These comments are
beyond the scope of this rulemaking. In
today’s rule, EPA is finalizing a limited
approval of Alabama’s regional haze
SIP. EPA did not propose to find that
participation in the Transport Rule is an
alternative to BART in this action nor
did EPA reopen discussions on the
CAIR provisions as they relate to
BART.2 As noted above, EPA proposed
to find that the Transport Rule is “Better
than BART” and to use the Transport
Rule as an alternative to BART for
Alabama in a separate action on
December 30, 2011, and the Commenter
is merely reiterating and incorporating
its comments on that separate action.
EPA addressed these comments
concerning the Transport Rule as a
BART alternative in a final action that
was published on June 7, 2012, and has
determined that they do not affect the
Agency'’s ability to finalize a limited
approval of Alabama’s regional haze
SIP. EPA’s responses to these comments
can be found in Docket ID No. EPA-
HQ-OAR-2011-0729 at
www.regulations.gov.

Comment 2: The Commenter asserts
that because “the BART component of
Alabama’s RH SIP is an essential
element to the state’s LTS for achieving
it RPGs, Alabama’s treatment of CAIR
(and now EPA’s proposed substitution
of CSAPR for CAIR) as an acceptable
BART-alternative must be addressed in
this present comment process.
Separating the BART analysis from the
remaining portion of the RH SIP would
result in an inadequate SIP.” The
Commenter supports its position by
repeating statements made in its
February 28, 2012, comments on the
Agency’s proposed December 30, 2011,
rulemaking to find that the Transport
Rule is “Better than BART” and to use
the Transport Rule as an alternative to
BART for Alabama and other states
subject to the Transport Rule. For
example, the Commenter states that
“EPA cannot exempt sources from the
RHR’s BART requirements without full
consideration of how that exemption
would affect the overarching reasonable
progress mandate.”

Response 2: As discussed in the
response to Comment 1, today’s action
does not address reliance on CAIR or
CSAPR to satisfy BART requirements.

2In a final action published on July 6, 2005, EPA
addressed similar comments related to CAIR and
determined that CAIR makes greater reasonable
progress than BART for certain EGUs and pollutants
(70 FR 39138). EPA did not reopen comment on
that issue through this rulemaking.

Comments related to the approvability
of CAIR or CSAPR for the Alabama
regional haze SIP are therefore beyond
the scope of this rulemaking and were
addressed by EPA in a separate action
published on June 7, 2012 (77 FR
33642). EPA addressed the Commenter’s
repeated statements regarding the
interrelatedness of BART, the LTS, and
RPGs in that final rulemaking action
and those responses support this limited
approval action.3

EPA believes the Commenter
overstates the overarching nature of the
changes due to CAIR or CSAPR. The
reliance on CAIR in the Alabama
submittal was consistent with EPA
policy at the time the submittal was
prepared. CSAPR is a replacement for
CAIR, addressing the same regional EGU
emissions, with many similar regulatory
attributes. The need to address changes
to the LTS resulting from the
replacement of CAIR with CSAPR was
acknowledged in the proposal, and as
stated in the proposal, EPA believes that
the five-year progress report is the
appropriate time to address any changes
to the RPG demonstration and, if
necessary, the LTS. EPA expects that
this demonstration will address the
impacts on the RPG due to the
replacement of CAIR with CSAPR as
well as other adjustments to the
projected 2018 emissions due to
updated information on the emissions
for other sources and source categories.
If this assessment determines an
adjustment to the regional haze plan is
necessary, EPA regulations require a SIP
revision within a year of the five-year
progress report.

Comment 3: The Commenter believes
that Alabama should have considered
the cumulative impacts of the
particulate matter (PM) emissions from
the State’s PM BART-eligible EGUs
when performing BART exemption
modeling and that the State should not
have modeled these sources in isolation
of one another or without regard to PM
emissions from sources in other states
which impact the Sipsey Wilderness
Area (Sipsey) or any Class I area. The
Commenter also believes that ADEM
should have considered both filterable

3 See EPA, Response to Comments Document,
Regional Haze: Revisions to Provisions Governing
Alternatives to Source-Specific Best Available
Retrofit Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans (76 FR 82219; December 30,
2011), Docket Number EPA-HQ-OAR-2011-0729
(May 30, 2012), pages 49-51 (noting that EPA
“disagree[s] with comments that we cannot evaluate
the BART requirements in isolation from the
reasonable progress requirements. We have on
several occasions undertaken evaluations of a
state’s BART determination or promulgated a FIP
separately from our evaluation of whether the SIP
as a whole will ensure reasonable progress.”).

and condensable PM when conducting
this modeling.

Response 3: As discussed in the
proposal, (see section IV.C.6.B.2,
February 28, 2012, 77 FR 11950-11951),
Alabama adequately justified its
contribution threshold of 0.5 deciview.
While states have the discretion to set
an appropriate contribution threshold
considering the number of emissions
sources affecting the Class I area at issue
and the magnitude of the individual
sources’ impacts, the states’ analysis
must be consistent with the CAA, the
RHR, and EPA’s Guidelines for BART
Determinations Under the Regional
Haze Rule at Appendix Y to 40 CFR part
51 (BART Guidelines). Consistent with
the regulations and EPA’s guidance,
“the contribution threshold should be
used to determine whether an
individual source is reasonably
anticipated to contribute to visibility
impairment. You should not aggregate
the visibility effects of multiple sources
and compare their collective effects
against your contribution threshold
because this would inappropriately
create a ‘contribution to contribution’
test.” See also 70 FR 39121. Alabama’s
analysis in the regional haze SIP
revision was consistent with EPA’s
regulations and guidance on the issue of
cumulative analyses.

It is unclear what condensable PM
emissions the Commenter believes that
the State should have included in its
visibility modeling. Each of the units
evaluated for BART in Alabama’s
regional haze SIP followed the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
modeling protocol and considered the
contribution of total PM,;o and PM, s (as
a subset of the total PM,¢) as well as
condensable PM (primarily sulfuric acid
mist) (see Appendix H.9 of Alabama’s
regional haze SIP). Regarding modeling
in Alabama’s submittal that uses PM
only for its BART-eligible EGUs, EPA
previously determined that this
approach is appropriate for EGUs where
the State proposed to rely on CAIR to
satisfy the BART requirements for SO,
and NOx.*

Comment 4: The Commenter
disagrees with ADEM’s BART analyses
for the five BART eligible-units at the
Solutia, Inc., facility in Decatur,
Alabama, as well as its analyses for the
seven BART-eligible units at
International Paper’s Courtland,

4 Regional Haze Regulations and Guidelines for
Best Available Retrofit Technology (BART)
Determinations, EPA Memorandum from Joseph
Paisie, Group Leader, Geographic Strategies Group,
OAQPS, to Kay Prince, Branch Chief, EPA Region
4, July 19, 2006, located at: http://www.epa.gov/
visibility/pdfs/memo_2006_07_19.pdf.
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Alabama, facility (International Paper).
In particular, the Commenter states that
Alabama’s BART analyses failed to
consider all available retrofit
technologies. The Commenter identified
combustion controls that “should be
considered for NOx BART” including:
flue gas recirculation, overfire air, low
NOx burners, and ultra low NOx
burners; as well as post-combustion
controls such as: selective catalytic
reduction (SCR) and selective non-
catalytic reduction (SNCR). Regarding
SO, BART, the Commenter believes that
ADEM should have considered
additional controls such as: ““a number
of post-combustion flue gas
desulfurization options” (e.g., dry
sorbent injection, spray dryer absorbers,
wet scrubbers, circulating dry scrubbers)
as well as fuel switching (e.g., switching
from coal to o0il). For PM BART, the
Commenter identifies the following
controls for consideration: changing the
operation of any air pre-heaters;
installing fabric filters or baghouses;
installing or upgrading electrostatic
precipitators (ESPs); switching to wet
ESPs; upgrading electrodes (e.g.,
possibly changing from wire to rigid
discharge electrode); switching to ““a
lower sulfur coal or a different sort or
blend of fuel;” addition of a trona
injection system; installation of
scrubbers; and upgrading any existing
scrubbers. The Commenter believes that
Alabama should have considered all of
the above-mentioned control options
when conducting its BART analyses,
regardless of their comparative costs.
The Commenter also contends that
ADEM: Ignored less costly yet equally
efficient controls; should have fully
considered options for improving
existing controls instead of just those
involving a complete replacement of
control devices (e.g., ESP upgrade
options);” should have evaluated
different combinations of controls in
making its BART determinations; and
must ensure that current controls are
actually operating at BART levels where
ADEM concluded that those controls are
BART. Finally, the Commenter believes
that it is not possible to determine if the
proper costing methodology was
followed by these sources ‘“without
supporting data in the docket.”
Response 4: As stated in EPA’s BART
Guidelines, available retrofit control
options are those air pollution control
technologies with a practical potential
for application to the emissions unit and
the regulated pollutant under
evaluation. In identifying “all” options,
a state must identify the most stringent
option and a reasonable set of options
for analysis that reflects a
comprehensive list of available

technologies. It is not necessary to list
all permutations of available control
levels that exist for a given technology;
the list is complete if it includes the
maximum level of control that each
technology is capable of achieving.5

Attachment H-6 to Appendix H of the
State’s regional haze SIP submittal
summarizes the State’s assessment of
the available strategies evaluated at each
facility for BART, including many of the
control options that the Commenter
believes were ignored by ADEM,;
assesses the five statutory BART factors,
including ADEM’s estimates of the costs
of control sufficient to identify and
evaluate the cost methodology
employed; and describes ADEM’s basis
for accepting or rejecting each measure
as BART. For example, ADEM notes in
Appendix H that Solutia has already
installed a rotating opposed fired air
combustion control system to reduce
NOx formation from Boiler No. 7.
ADEM identified SNCR and SCR as
available post-combustion control
options for this unit and noted that
modeling for all of the NOx control
options evaluated indicated relatively
small to no reduction in visibility
impacts, even with the maximum
additional NOx control. In considering
the five BART statutory factors for this
unit, ADEM relied most heavily on the
lack of visibility improvement at any
federal Class I areas as the basis for its
BART determination. Modeling lesser
options would not have changed this
result. Similar analyses and similar
results were attained for all the BART-
subject units at this facility and at
International Paper. EPA has reviewed
ADEM'’s analyses and concluded they
were conducted in a manner that is
consistent with EPA’s BART Guidelines
and reflect a reasonable application of
EPA’s guidance to these sources.
Emissions limits for these operations are
contained in the State’s title V permits
for these facilities.

Comment 5: The Commenter
disagrees with ADEM’s methodology for
identifying pollutants and sources
subject to a reasonable progress
analysis. The concerns identified by the
Commenter include an “incomplete
identification of emissions units likely
to have the largest impacts on visibility”
at federal Class I areas; improper
reliance on CAIR to exempt out-of-state
EGUs from conducting reasonable
progress analyses; and a failure to
identify and consider all proposed
major new sources or major
modifications to sources within and
outside of the State.

5EPA’s BART Guidelines at 70 FR 39164.

Regarding in-state sources, the
Commenter notes that ADEM’s SO, area
of influence (AOI) methodology
captured only 55 percent of the total
point source SO, contribution to
visibility impairment in Sipsey and only
61-73 percent of the total contribution
at federal Class I areas in neighboring
states. The Commenter believes that,
due to cumulative impacts, the
reasonable progress analysis should
have encompassed a greater number of
units with SO, emissions that impact
the State’s Class I area and that
Alabama’s LTS should have further
considered reducing NOx and ammonia
emissions.

For the out-of-state CAIR EGUs that
impact Alabama’s Class I area, the
Commenter believes that ADEM must
conduct reasonable progress control
analyses in order to determine which
emissions control measures would be
needed at these EGUs to make
reasonable progress toward improving
visibility at Sipsey and reiterates
statements made in its aforementioned
February 28, 2012, comment letter
regarding EPA’s December 30, 2011,
proposed rule.

Regarding proposed major new
sources or major modifications new
sources, the Commenter states that there
is no evidence that Alabama’s regional
haze SIP submittal complies with the
requirement in 40 CFR 51.306(d) that
the LTS provides for review of the
impacts from any new major stationary
source or major modifications on
visibility in any mandatory Class I area
in accordance with 40 CFR 51.307,
51.166, 51.160 and any binding
guidance insofar as these provisions
pertain to protection of visibility.
According to the Commenter, ADEM
should have identified these sources
and any increases in emissions resulting
from installation and operation of new
pollution controls (e.g., increased
ammonia emissions from new SCRs and
SNCRs) and considered them in a
cumulative impact analysis for Sipsey.

Response 5: Concerning the State’s
AOI methodology for the identification
of emission units for reasonable
progress evaluation, as noted in EPA’s
Reasonable Progress Guidance ¢ and
discussed further in EPA’s February 28,
2012, proposal action on the Alabama
regional haze SIP submittal (77 FR
11949), the RHR gives states wide
latitude to determine additional control
requirements, and there are many ways

6 Guidance for Setting Reasonable Progress Goals
Under the Regional Haze Program, July 1, 2007,
memorandum from William L. Wehrum, Acting
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10
(“EPA’s Reasonable Progress Guidance”), page 4-2.
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to approach identifying additional
reasonable measures as long as they
consider the four statutory factors.
Further, states have considerable
flexibility in how to take these factors
into consideration. EPA’s Reasonable
Progress Guidance recognizes that there
are numerous ways to approach
development of the LTS and to focus on
those source categories that may have
the greatest impact on visibility at Class
1 areas, considering the statutory factors
at a minimum.” Significant control
programs are being implemented
nationally and across the southeast
during the first implementation period,
as described in chapter 7 of Alabama’s
regional haze SIP submittal. The impact
of programs such as CAIR, CSAPR, and
the NOx SIP Call are being realized
regionally, and the implementation of
these programs in Alabama will
significantly reduce emissions and
improve visibility at Sipsey and at
federal Class I areas outside Alabama.

Regarding its reliance on CAIR, the
State took into account emissions
reductions expected from CAIR to
determine the 2018 reasonable progress
goals (RPGs) for its Class I areas. This
approach was fully consistent with EPA
guidance at the time of SIP
development. ADEM determined that no
additional SO, controls beyond CAIR
are reasonable for its EGUs in the first
implementation period based on the
State’s review of the statutory factors
(i.e., the costs of compliance, the time
necessary for compliance, the energy
and non-air quality environmental
impacts of compliance, and the
remaining useful life of any potentially
affected sources) as evaluated by EPA
for CAIR, and that CAIR is expected to
reduce EGU SO, emissions by
approximately 70 percent.

Regarding the consideration of new
sources and major modifications, the
Alabama regional haze SIP revisions
subject to this rulemaking address the
regional haze requirements of 40 CFR
51.308 whereas the regulation cited by
the Commenter, 40 CFR 51.306(d), 40
CFR 51.307, 51.166, and 51.160, are
specific to the new source review (NSR)
requirements for RAVI. Furthermore, as
identified in footnote 19 of EPA’s the
February 28, 2012, proposed rulemaking
77 FR 11955, Alabama has already
addressed the NSR requirements for
visibility (40 CFR 51.307) and RAVILTS
(40 CFR 51.306) in its SIP. New sources
and major modifications are also
explicitly part of the emissions
inventory used to project future
conditions.

7EPA’s Reasonable Progress Guidance, pages
4-1, 4-2.

The projected inventories for 2009
and 2018 account for post-2002
emissions reductions from promulgated
and proposed federal, state, local, and
site-specific control programs and
account for expected growth in
emissions from new sources. For EGUs,
the Integrated Planning Model was run
to estimate emissions of the proposed
and existing units in 2009 and 2018.
These results were adjusted based on
state and local air agencies’ knowledge
of planned emissions controls at
specific EGUs. For non-EGUs, VISTAS
used recently updated growth and
control data consistent with the data
used in EPA’s CAIR analyses
supplemented by state and local air
agencies’ data and updated forecasts
from the U.S. Department of Energy.
These updates are documented in the
MACTEC emissions inventory report
“Documentation of the 2002 Base Year
and 2009 and 2018 Projection Year
Emission Inventories for VISTAS” dated
February 2007 (Appendix D of
Alabama’s regional haze SIP submittal).
The technical information provided in
the record demonstrates that the
emissions inventory in the SIP
adequately reflects projection 2018
conditions and that the LTS meets the
requirements of the RHR and is
approvable. EPA finds that these
inventories provide a reasonable
assessment of future emissions from
North Carolina sources.

Comment 6: The Commenter believes
that ADEM improperly exempted
several sources from a reasonable
progress evaluation for SO, even though
the State determined that these sources
were above its minimum threshold for
performing such an analysis and
reiterates statements made in its
aforementioned February 28, 2012,
comment letters regarding EPA’s
December 30, 2011, proposed rule. The
Commenter disagrees with ADEM’s
decision to exempt EGUs subject to
CAIR from conducting reasonable
progress analyses. As for non-EGUs
subject to BART, the Commenter
accepts ADEM’s conclusion that the
BART determinations satisfy
requirements under the RHR’s
reasonable progress provisions for
International Paper and Solutia;
however, the Commenter disagrees with
Alabama’s BART determinations for
these units.

Response 6: See the response to
Comment 5 regarding the State’s
determination that no additional SO,
controls beyond CAIR are reasonable for
its EGUs in the first implementation
period. Regarding the BART
determinations for non-EGUs, EPA has
reviewed the ADEM analyses and

concluded they were conducted in a
manner that is consistent with EPA’s
BART Guidelines and reflect a
reasonable application of EPA’s
guidance to these sources (see response
to Comment 4).

Comment 7: According to the
Commenter, the cost effectiveness
analysis used to make the reasonable
progress determination for the Cargill,
Inc. facility (Cargill) was flawed, and
therefore, EPA cannot approve
Alabama’s proposed SIP. The
Commenter contends that the inputs
used for the efficiency of the pollution
controls analyzed and the costs
attributed to those controls were
improper.

Response 7: Cargill shut down
operations of this facility in 2009 and
sold the site to DeBruce Grain in August
2010. DeBruce Grain plans to operate a
grain handling, shipping, and storage
facility and is no longer expected to be
a main contributor to regional haze.

Comment 8: The Commenter states
that ADEM improperly estimated
emissions reductions for 2018 and that
Alabama’s projection of future visibility
conditions for 2018 is based on
“uncertain federal and state pollution
control projects, including, in large part,
on the emissions reductions anticipated
from CAIR.” The Commenter also
believes that anticipated emissions
reductions resulting from the other
control programs considered by
Alabama (e.g., Industrial Boiler MACT,
the Atlanta/Birmingham/Northern
Kentucky 1997 8-hour ozone
nonattainment area SIP) are just as
uncertain as those resulting under CAIR
and the Transport Rule, and that
Alabama “need|[s] to base its LTS on
concrete, definite SO, emissions
reductions.” Because of the alleged
uncertainty of the actual reductions
predicted under the pollution control
programs identified by the Commenter,
the Commenter believes that additional
SO, reductions are necessary at this
time to ensure that Alabama’s RPGs are
met. The Commenter requests that, at a
minimum, EPA should ensure that
ADEM follows through on its
commitment to re-evaluate its ability to
meet its RPGs in the five-year progress
review. While the Commenter
acknowledges that the RPGs exceed the
uniform rate of progress and are
projected to be met, it contends that the
State should “go beyond the URP
[uniform rate of progress] analysis in
establishing RPGs and do everything it
can to ensure visibility impacts to
affected Class I areas are reduced.”

Response 8: The technical
information provided in the record
demonstrates that the emissions
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inventory in the SIP adequately reflects
projected 2018 conditions and should
be approved. Alabama’s 2018
projections are based on the State’s
technical analysis of the anticipated
emissions rates and level of activity for
EGUs, other point sources, nonpoint
sources, on-road sources, and off-road
sources based on their emissions in the
2002 base year, considering growth and
additional emissions controls to be in
place and federally enforceable by 2018.
The emissions inventory used in the
regional haze technical analyses that
was developed by VISTAS with
assistance from Alabama projected 2002
emissions (the latest region-wide
inventory available at the time the
submittal was being developed) and
applied reductions expected from
federal and state regulations affecting
the emissions of volatile organic
compounds and the visibility impairing
pollutants NOx, PM, and SO,

To minimize the differences between
the 2018 projected emissions used in
the Alabama regional haze submittal
and what actually occurs in 2018, the
RHR requires that the five-year review
address any expected significant
differences due to changed
circumstances from the initial 2018
projected emissions, provide updated
expectations regarding emissions for the
implementation period, and evaluate
the impact of these differences on RPGs.
It is expected that individual projections
within a statewide inventory will vary
from actual emissions over a 16-year
period. For example, some facilities
shut down whereas others expand
operations. Furthermore, economic
projections and population changes
used to estimate growth often differ
from actual events; new rules are
modified, changing their expected
effectiveness; and methodologies to
estimate emissions improve, modifying
emissions estimates. The five-year
review is a mechanism to assure that
these expected differences from
projected emissions are considered and
their impact on the 2018 RPGs is
evaluated. In the regional haze program,
uncertainties associated with modeled
emissions projections into the future are
addressed through the requirement
under the RHR to submit periodic
progress reports in the form of a SIP
revision. Specifically, 40 CFR 51.308(g)
requires each state to submit a report
every five years evaluating progress
toward the RPGs for each mandatory
Class I area located in the state and for
each Class I area outside the state that
may be affected by emissions from the
state. Since this five-year progress re-
evaluation is a mandatory requirement,

it is unnecessary for EPA to take
additional measures to “ensure” that the
State meets its reporting obligation. In
the specific instances of uncertainty of
future reductions cited by the
Commenter, the State’s analysis of
projected emissions and its reliance on
these projections to establish its RPGs
meets the requirements of the regional
haze regulations and EPA guidance.

Regarding the need to go beyond the
URP analysis when establishing RPGs,
EPA affirmed in the RHR that the URP
is not a “‘presumptive target;” rather, it
is an analytical requirement for setting
RPGs. See 64 FR 35731. In determining
RPGs for Alabama’s Class I area, the
State identified sources through its AOI
methodology for reasonable progress
control evaluation and described those
evaluations in its SIP. Thus, the State
went beyond the URP to identify and
evaluate sources for potential control
under reasonable progress in accordance
with EPA regulations and guidance.

Comment 9: The Commenter contends
that Alabama’s regional haze SIP must
require revisions to address RAVI
within three years of a Federal Land
Manager (FLM) certifying visibility
impairment and that the State’s
commitment to address RAVI, should a
FLM certify visibility impairment, is not
enough.

Response 9: The SIP revisions do not
address RAVI requirements since this
was the subject of previous rulemakings.
EPA’s visibility regulations direct states
to coordinate their RAVI LTS provisions
with those for regional haze and the
RAVI portion of a SIP must address any
integral vistas identified by the FLMs.
However, as stated in the February 28,
2012, proposed rulemaking, the FLMs
have not identified any integral vistas in
Alabama, the Class I area in Alabama is
not experiencing RAVI, and no Alabama
sources are affected by the RAVI
provisions. Thus, the July 15, 2008,
Alabama regional haze SIP revision did
not explicitly address the coordination
of the regional haze with the RAVILTS
although Alabama made a commitment
to address RAVI should the FLM certify
visibility impairment from an
individual source. EPA finds that
Alabama’s regional haze SIP
appropriately supplements and
augments the State’s RAVI visibility
provisions to address regional haze by
updating the LTS provisions as Alabama
has done. The commitments in
Alabama’s SIP are consistent with the
regulatory requirements for this
provision.

Comment 10a: The Commenter claims
that Alabama’s regional haze SIP does
not explain how monitoring data and
other information is used to determine

the contribution of emissions from
within the State to regional haze
visibility impairment at Class I areas
within and outside Alabama. Therefore,
the Commenter believes that EPA must
disapprove Alabama’s regional haze SIP.

Comment 10b: The Commenter states
that the SIP must clearly state the
method by which the State intends to
report visibility monitoring to the EPA.
Additionally, the Commenter states that
if Alabama plans to rely on the
referenced Visibility Information
Exchange Web System (VIEWS) Web
site for reporting, the SIP must clearly
state that Alabama intends to use the
Web site as its way of reporting
visibility monitoring data. “If Alabama
intends to use another method of
reporting visibility, the proposal needs
to explain that. If Alabama intends to
use VIEWS for reporting, it is not
sufficient for Alabama to ‘encourage’
VISTAS to maintain the Web site.” The
Commenter also states that the Alabama
SIP needs to have an enforceable
mechanism to transmit the Interagency
Monitoring of Protected Visual
Environments (IMPROVE) data to EPA
as well as an enforceable mechanism to
ensure that the IMPROVE data is
continually gathered. The “SIP must
include an enforceable requirement that
the data is gathered by Alabama unless
it is gathered by other entities such as
VISTAS and the National Park Service.”
The Commenter concludes by stating
that “[blecause such an enforceable
requirement is missing, EPA must
disapprove the SIP submittal in this
regard.”

Responses 10a, 10b: As noted by the
Commenter, the primary monitoring
network for regional haze in Alabama is
the IMPROVE network, and there is
currently one IMPROVE site in
Alabama, within the Bankhead National
Forest and managed by the FLM, which
serves as the monitoring site for Sipsey.
IMPROVE monitoring data from 2000—
2004 serves as the baseline for the
regional haze program, and is relied
upon in the Alabama regional haze
submittal and in providing annual
visibility data to EPA. Monitoring data
is different from emissions data or
analyses conducted to attribute
contribution. These analyses are part of
the ten-year implementation period
updates conducted by the states.

In its SIP revision, Alabama states its
intention to rely on the IMPROVE
network for complying with the regional
haze monitoring requirement in EPA’s
RHR for the current and future regional
haze implementation periods. Data
produced by the IMPROVE monitoring
network will be used nearly
continuously for preparing the five-year
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progress reports and the 10-year SIP
revisions, each of which relies on
analysis of the preceding five years of
data. The VIEWS Web site has been
maintained by VISTAS and the other
regional planning organizations (RPOs)
to provide ready access to the IMPROVE
data and data analysis tools. Alabama is
encouraging VISTAS and the other
RPOs to maintain VIEWS or a similar
data management system to facilitate
analysis of the IMPROVE data. Alabama
cannot legally bind federal and state
legislatures to continue to fund the
monitoring program for regional haze.
Alabama’s SIP adequately addresses this
provision and explains how monitoring
data and other information has been and
will be used to determine the
contribution of emissions from within
the State to regional haze visibility
impairment at federal Class I areas.

Comment 11: The Commenter
believes that EPA should fully approve
the State’s implementation plan as it
applies to regional haze since it is likely
that either CAIR or the Transport Rule
will be in effect in the future.

Response 11: Today, EPA is finalizing
action on a limited approval of
Alabama’s regional haze SIP that results
in an approval of the entire regional
haze submission and all of its elements,
preserving the visibility benefits offered
by the SIP. EPA has the authority to
issue a limited approval and believes
that it is appropriate and necessary to
promulgate a limited approval of
Alabama’s regional haze SIP. On
December 30, 2011, EPA proposed a
limited disapproval for Alabama’s
regional haze SIP and explained that
EPA cannot fully approve regional haze
SIP revisions that rely on CAIR for
emissions reduction measures for the
reasons discussed in that action.
Comments on the disapproval are
therefore beyond the scope of this
rulemaking. EPA finalized the limited
disapproval of Alabama’s regional haze
SIP in a final action published June 7,
2012 (77 FR 33642).

Comment 12: The Commenter
expressed concern with EPA’s proposed
approach of adopting FIPs at the time of
disapproval to replace reliance on CAIR
in the regional haze SIPs with reliance
on the Transport Rule. The Commenter
believes that states should be given
every opportunity provided by the Act
to make revisions to correct SIP
deficiencies before EPA acts by
imposing a FIP.

Response 12: As discussed in the
response to Comment 11, today’s action
addresses the limited approval, and EPA
finalized a limited disapproval in a
separate action published on June 7,
2012. In that same action, EPA did not

finalize a FIP for Alabama. EPA’s
response to comments on the final
disapproval can be found in Docket ID
No. EPA-HQ-OAR-2011-0729 at
www.regulations.gov.

III. What is the effect of this final
action?

Under CAA sections 301(a) and
110(k)(6) and EPA’s long-standing
guidance, a limited approval results in
approval of the entire SIP revision, even
of those parts that are deficient and
prevent EPA from granting a full
approval of the SIP revision. Today,
EPA is finalizing a limited approval of
Alabama’s July 15, 2008, regional haze
SIP revision. This limited approval
results in approval of Alabama’s entire
regional haze submission and all its
elements. EPA is taking this approach
because Alabama’s SIP will be stronger
and more protective of the environment
with the implementation of those
measures by the State and having
federal approval and enforceability than
it would without those measures being
included in its SIP.

IV. Final Action

EPA is finalizing a limited approval of
arevision to the Alabama SIP submitted
by the State of Alabama on July 15,
2008, as meeting some of the applicable
regional haze requirements as set forth
in sections 169A and 169B of the CAA
and in 40 CFR 51.300-308. Also in this
action, EPA is rescinding the federal
regulations in 40 CFR 52.61 that were
approved into the Alabama SIP on
November 24, 1987, and approving the
provisions in Alabama’s July 15, 2008,
SIP submittal to meet the monitoring
and LTS requirements for RAVI at 40
CFR 51.306.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
answers to “* * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *”. 44 U.S.C.
3502(3)(A). The Paperwork Reduction
Act does not apply to this action.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. EPA, 427
U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act
(UMRA)

Under sections 202 of the UMRA of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that today’s
action does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
state, local, or tribal governments in the
aggregate, or to the private sector. This
federal action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
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state, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
prO}Eosed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have

tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12 of the NTTAA of 1995
requires federal agencies to evaluate
existing technical standards when
developing a new regulation. To comply
with NTTAA, EPA must consider and
use “voluntary consensus standards”
(VCS) if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 27, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 14, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart B—Alabama

m 2. Section 52.50 (e) is amended by
adding a new entry for “Regional Haze
Plan” at the end of the table to read as
follows:

§52.50 Identification of plan.

* * * * *

(e)* * ok
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EPA APPROVED ALABAMA NON-REGULATORY PROVISIONS

Name of nonregulatory SIP
provision

Applicable geographic or
nonattainment area

State submittal
date/effective date

EPA approval date

Explanation

* *

Regional haze plan ........c...........

* * *

7/15/2008

6/28/2012

* *

[Insert citation of publication].

m 3. Section 52.61 is amended by
removing and reserving paragraph (a) to
read as follows:

§52.61 Visibility protection.
(a) [Reserved]

* * * * *

[FR Doc. 2012—-15475 Filed 6-27-12; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 141
[EPA-HQ-OW-2012-0288; FRL-9693—-4]

Expedited Approval of Alternative Test
Procedures for the Analysis of
Contaminants Under the Safe Drinking
Water Act; Analysis and Sampling
Procedures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action announces the
U.S. Environmental Protection Agency’s
(EPA’s) approval of alternative testing
methods for use in measuring the levels
of contaminants in drinking water and
determining compliance with national

primary drinking water regulations. The
Safe Drinking Water Act (SDWA)
authorizes EPA to approve the use of
alternative testing methods through
publication in the Federal Register. EPA
is using this streamlined authority to
make 10 additional methods available
for analyzing drinking water samples
required by regulation. This expedited
approach provides public water
systems, laboratories, and primacy
agencies with more timely access to new
measurement techniques and greater
flexibility in the selection of analytical
methods, thereby reducing monitoring
costs while maintaining public health
protection.

DATES: This action is effective June 28,
2012.

FOR FURTHER INFORMATION CONTACT: Safe
Drinking Water Hotline (800) 426—4791
or Glynda Smith, Technical Support
Center, Standards and Risk Management
Division, Office of Ground Water and
Drinking Water (MS 140),
Environmental Protection Agency, 26
West Martin Luther King Drive,
Cincinnati, OH 45268; telephone
number: (513) 569—-7652; email address:
smith.glynda@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

Public water systems are the regulated
entities required to measure
contaminants in drinking water
samples. In addition, EPA Regions as
well as States and Tribal governments
with authority to administer the
regulatory program for public water
systems under SDWA may also measure
contaminants in water samples. When
EPA sets a monitoring requirement in its
national primary drinking water
regulations for a given contaminant, the
Agency also establishes in the
regulations standardized test procedures
for analysis of the contaminant. This
action makes alternative testing
methods available for particular
drinking water contaminants beyond the
testing methods currently established in
the regulations. EPA is providing public
water systems required to test water
samples with a choice of using either a
test procedure already established in the
existing regulations or an alternative test
procedure that has been approved in
this action or in prior expedited
approval actions. Categories and entities
that may ultimately be affected by this
action include:

Examples of potentially regulated 1
Category entities NAICS
State, Local, & Tribal Govern- States, local and Tribal governments that analyze water samples on behalf of public water sys- 924110
ments. tems required to conduct such analysis; States, local and Tribal governments that them-
selves operate community and non-transient non-community water systems required to mon-
itor.
INUSEIY .o Private operators of community and non-transient non-community water systems required to 221310
monitor.
Municipalities .......c.cccoeervieieenns Municipal operators of community and non-transient non-community water systems required to 924110
monitor.

1North American Industry Classification System.

This table is not exhaustive, but rather
provides a guide for readers regarding
entities likely to be affected by this
action. This table lists the types of
entities that EPA is now aware could
potentially be affected by this action.
Other types of entities not listed in the
table could also be impacted. To
determine whether your facility is
affected by this action, you should
carefully examine the applicability

language in the Code of Federal
Regulations (CFR) at 40 CFR 141.2
(definition of public water system). If
you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. How can I get copies of this document
and other related information?

Docket. EPA established a docket for
this action under Docket ID No. EPA—
HQ-OW-2012-0288. Publicly available
docket materials are available either
electronically through
www.regulations.gov or in hard copy at
the Water Docket in the EPA Docket
Center, (EPA/DC) EPA West, Room
3334, 1301 Constitution Ave. NW.,
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Washington, DC. Copyrighted materials
are available only in hard copy. The
EPA Docket Center Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Water Docket is (202) 566—2426.

Abbreviations and Acronyms Used in
This Action

ANOVA: Analysis of Variance

APHA: American Public Health Association

CAS: Chemical Abstracts Service

CFR: Code of Federal Regulations

DIC: Differential Interference Contrast

EDTA: Ethylenediaminetetraacetic Acid

EPA: Environmental Protection Agency

FA: Fluorescence Assay

GC/MS: Gas Chromatography/Mass
Spectrometry

HCCPD: Hexachlorocyclopentadiene

IMS: Immunomagnetic Separation

LC-MS/MS: Liquid Chromatography Tandem
Mass Spectrometry

MCL: Maximum Contaminant Level

NaHMP: Sodium Hexametaphosphate

NAICS: North American Industry
Classification System

NEMI: National Environmental Methods
Index

PCB: Polychlorinated Biphenyl

QC: Quality Control

SDWA: Safe Drinking Water Act

VCSB: Voluntary Consensus Standard Bodies

II. Background

A. What is the purpose of this action?

In this action, EPA is approving 10
analytical methods for determining
contaminant concentrations in samples
collected under SDWA. Regulated
parties required to sample and monitor
may use either the testing methods
already established in existing
regulations or the alternative testing
methods being approved in this action
or in prior expedited approval actions.
The new methods are listed along with
other previously expedited methods in
Appendix A to Subpart C of Part 141
and on EPA’s drinking water methods
Web site at http://water.epa.gov/scitech/
drinkingwater/labcert/
analyticalmethods_expedited.cfm.

B. What is the basis for this action?

When EPA determines that an
alternative analytical method is
“equally effective” (i.e., as effective as a
method that has already been
promulgated in the regulations), SDWA
allows EPA to approve the use of the
alternative method through publication
in the Federal Register. (See Section
1401(1) of SDWA.) EPA is using this
streamlined approval authority to make
10 additional methods available for
determining contaminant
concentrations in samples collected

under the SDWA. EPA has determined
that, for each contaminant or group of
contaminants listed in Section III, the
additional testing methods being
approved in this action are as effective
as one or more of the testing methods
already approved in the regulations for
those contaminants. Section 1401(1) of
SDWA states that the newly approved
methods ““shall be treated as an
alternative for public water systems to
the quality control and testing
procedures listed in the regulation.”
Accordingly, this action makes these
additional 10 analytical methods legally
available as options for meeting EPA’s
monitoring requirements.

This action does not add regulatory
language, but does, for informational
purposes, update an appendix to the
regulations at 40 CFR Part 141 that lists
all methods approved under Section
1401(1) of SDWA. Accordingly, while
this action is not a rule, it is updating
CFR text and therefore is being
published in the “Final Rules” section
of the Federal Register.

III. Summary of Approvals

EPA is approving 10 methods that are
equally effective relative to methods
previously promulgated in the
regulations. By means of this notice,
these 10 methods are added to
Appendix A to Subpart C of 40 CFR Part
141.

A. Methods Developed by EPA

1. EPA Method 536 (USEPA 2007) is
a direct injection liquid chromatography
tandem mass spectrometry (LC-MS/MS)
method for the determination of atrazine
and simazine, which are regulated in
drinking water as specified at 40 CFR
141.61(c). The analytes are separated
and identified by comparing the
retention times and acquired mass
spectra to the retention times and
reference spectra for calibration
standards acquired under identical
LC-MS/MS conditions. The
concentration of each analyte is
determined by internal standard
calibration using procedural standards.
EPA Method 536 simplifies sample
preparation because it does not require
labor- intensive clean-up or pre-
concentration using solid phase
extraction. It also provides laboratories
with the opportunity to use liquid
chromatography for the analytical
separation instead of gas
chromatography, which is used in the
approved methods for the determination
of atrazine and simazine.

The currently approved methods for
monitoring atrazine and simazine in
drinking water are listed at 40 CFR
141.24(e)(1). EPA Method 525.2,

Revision 2.0 (USEPA 1995) is the only
approved method that employs mass
spectrometry for detection of atrazine
and simazine. Therefore, the method
performance characteristics of EPA
Method 536 were compared to the
characteristics of EPA Method 525.2,
Revision 2.0 for both atrazine and
simazine. EPA has found that EPA
Method 536 is equally effective for
measuring atrazine and simazine
concentrations in drinking water,
relative to the approved method. The
basis for this determination is discussed
in Smith and Wendelken (2012a).
Therefore, EPA is approving EPA
Method 536 for determining atrazine
and simazine in drinking water.

A copy of EPA Method 536 can be
accessed and downloaded directly on-
line at http://water.epa.gov/drink.

2. EPA Method 523 (USEPA 2011) is
a gas chromatography mass
spectrometry (GC/MS) method for the
determination of atrazine and simazine,
which are regulated in drinking water as
specified at 40 CFR 141.61(c). The
method analytes are extracted and
concentrated from the water sample
using solid phase extraction. Extracts
are injected onto a capillary GC column
and analyzed with a mass spectrometer.
The method analytes are identified by
comparing retention times and the
acquired mass spectra to retention times
and reference spectra for calibration
standards acquired under identical
GC/MS conditions. The concentration of
each analyte is determined using the
internal standard technique.

As discussed with EPA Method 536,
EPA Method 523 can be used for the
determination of atrazine and simazine
in finished drinking water. EPA Method
523 and the approved EPA Method
525.2, Revision 2.0 (USEPA 1995) are
both GC/MS methods; however, one of
the advantages that EPA Method 523
offers relative to the approved method is
the use of solid reagents, ammonium
acetate and 2-chloroacetamide, for
sample preservation instead of
hydrochloric acid. This allows sample
bottles to be prepared in the laboratory
prior to shipment to the field, thus
eliminating the need to ship a
hazardous liquid acid. The method
performance characteristics of EPA
Method 523 were compared to the
characteristics of the approved EPA
Method 525.2, Revision 2.0 for atrazine
and simazine. EPA has found that EPA
Method 523 is equally effective for
measuring atrazine and simazine
concentrations, relative to the approved
method. The basis for this
determination is discussed in Smith and
Wendelken (2012a). Therefore, EPA is
approving EPA Method 523 for
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determining atrazine and simazine in
drinking water.

A copy of EPA Method 523 can be
accessed and downloaded directly on-
line at http://water.epa.gov/drink.

3. EPA Method 525.3 (USEPA 2012) is
a GC/MS method for the determination
of semivolatile organic compounds in
finished drinking water. The method
analytes are extracted and concentrated
from the water sample using solid phase
extraction. Extracts are injected onto a
capillary GC column and analyzed using
mass spectrometry. The analytes are
identified by comparing retention times
and the acquired mass spectra to
retention times and reference spectra for
calibration standards acquired under
identical GC/MS conditions. The
concentration of each analyte is
determined using the internal standard
technique.

EPA Method 525.3 is a revision of
EPA Method 525.2, Revision 2.0
(USEPA 1995) which is currently
approved at 40 CFR 141.24(e)(1) for
analysis of drinking water compliance
samples for 17 semivolatile organic
contaminants: Alachlor, atrazine,
polychlorinated biphenyls (PCBs),
benzo[alpyrene, chlordane, di(2-
ethylhexyl) adipate, di(2-ethylhexyl)
phthalate, endrin, lindane (HCH-y),
heptachlor, heptachlor epoxide,
hexachlorobenzene,
hexachlorocyclopentadiene (HCCPD),
methoxychlor, pentachlorophenol,
simazine, and toxaphene. It should be
noted that for PCBs, the approved
method can only be used as a screen;
compliance with the PCB maximum
contaminant level (MCL) is based on
quantitative analysis using EPA Method
508A (USEPA 1989) as specified at
40 CFR 141.24(h)(13)(iii). Likewise, EPA
Method 525.3 can only be used for PCBs
as a screen. Some of the advantages
afforded by the revised method include:

e Use of solid preservation reagents
(ascorbic acid,
ethylenediaminetetraacetic acid (EDTA),
and potassium dihydrogen citrate),
which eliminates the requirement to
ship liquid hydrochloric acid to the
field;

¢ Incorporation of flexibility that
allows analysts to take advantage of
multiple types of solid phase extraction
media and GC/MS instrumentation
options to improve method sensitivity
and data quality; and

¢ Improved guidance for handling the
data reduction associated with multi-
component contaminants such as
toxaphene, chlordane, and PCBs.

The method performance characteristics
of EPA Method 525.3 were compared to
the characteristics of the approved EPA

Method 525.2, Revision 2.0 for each of
the 17 regulated semivolatile organic
contaminants. EPA has determined that
EPA Method 525.3 is equally effective
for measuring each of these 17
contaminants relative to the approved
method. The basis for this
determination is discussed in Munch,
Grimmett and Smith (2012). EPA is
therefore approving the use of Method
525.3 for the above named 17
contaminants when analyzing drinking
water compliance samples.

A copy of EPA Method 525.3 can be
accessed and downloaded directly on-
line at http://www.epa.gov/nerlecwww/
ordmeth.htm.

4. EPA Method 1623.1 (USEPA 2012)
is a microbiological method for the
detection of the water-borne parasite,
Cryptosporidium (CAS Registry Number
137259-50-8), in drinking water
treatment plant source waters by
concentration, immunomagnetic
separation (IMS), and
immunofluorescence assay microscopy.
Cryptosporidium is characterized using
4’,6-diamidino-2-phenylindole staining
and differential interference contrast
(DIC) microscopy. Cryptosporidium
concentrations are reported as oocysts/
L.

EPA Method 1623.1 is a revision of
EPA Method 1623 (USEPA 2005), which
is approved at 40 CFR 141.704(a) for the
detection of Cryptosporidium in water.
The primary change in EPA Method
1623.1 relative to the approved method
is the addition of sodium
hexametaphosphate (NaHMP) after
filtration of the water sample. Miller
(2012a) describes two EPA studies that
showed improved accuracy and
precision for detecting the concentration
of Cryptosporidium oocysts in water
when NaHMP was added: (1) A single
laboratory side-by-side analysis that
compared samples from nine public
water system sources processed by both
EPA Method 1623 and EPA Method
1623.1, and showed an average
Cryptosporidium recovery improvement
of 18 percentage points (p = 0.0001);
and (2) a multi-laboratory side-by-side
analysis that resulted in an average
Cryptosporidium recovery improvement
of 15 percentage points with the
addition of NaHMP for the three source
waters that were tested (p = 0.0197). The
more significant improvement in
Cryptosporidium recovery during the
side-by-side studies was particularly
associated with samples that had low
initial recovery using Method 1623.

Miller (2012b) contains the study
report that details the validation of EPA
Method 1623.1. Fourteen laboratories
demonstrated a mean Cryptosporidium
recovery from source water of 61% with

an average within-laboratory relative
standard deviation of 13%. The
precision and recovery for EPA Method
1623.1 were compared to the precision
and recovery observed in the validation
study for the approved EPA Method
1623. The Cryptosporidium reagent
water and source water mean percent
recoveries for EPA Method 1623.1 are at
least 20 percentage points higher than
the recoveries cited in the validation
study for EPA Method 1623. In addition,
the mean relative standard deviation for
Cryptosporidium measurements was
lower in both matrices for the revised
EPA Method 1623.1 demonstrating
improved precision.

The data from the EPA Method 1623.1
validation studies were used to develop
new quality control (QC) criteria for
laboratory performance. For each QC
criterion, the distribution of recovery
was estimated using random effects
analysis of variance (ANOVA). The
recovery limits were estimated at the
5th percentile of the predictive
distribution for each criterion. The
lower limit for acceptable recovery of
Cryptosporidium detected in reagent
and source water increased by 22 and 19
percentage points, respectively, over
EPA Method 1623 criteria. Thus,
laboratories performing EPA Method
1623.1 should have more accurate
detection and will be meeting more
stringent QC criteria than laboratories
following Method 1623.

Based on the validation results, EPA
has determined that EPA Method 1623.1
is equally effective for detecting
Cryptosporidium oocysts, relative to the
approved method. Therefore, EPA is
approving EPA Method 1623.1 for
detecting Cryptosporidium in drinking
water source waters. A copy of EPA
Method 1623.1 can be accessed and
downloaded directly on-line at http://
water.epa.gov/drink.

B. Methods Developed by Voluntary
Consensus Standard Bodies (VCSB)

1. Standard Methods for the
Examination of Water and Wastewater
(Standard Methods). EPA compared the
most recent versions of two Standard
Methods to earlier versions of those
methods that are currently approved in
40 CFR Part 141. Changes between the
earlier approved version and the most
recent version of each method are
summarized in Smith (2012). The
revisions primarily involve editorial
changes (e.g., corrections of errors,
procedural clarifications, and
reorganization of text). The revised
methods are the same as the earlier
approved versions with respect to the
chemistry, sample handling protocols,
and method performance data. The new
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versions are thus equally effective
relative to those that are currently
approved in the regulations. Therefore,

EPA is approving the use of the two
updated Standard Methods for the

contaminants and their respective
regulations listed in the following table:

Standard method revised version

Approved method

3125, 21st edition (APHA 2005)
3112 B-09, on-line version (APHA 2009)

... | 3125, 20th edition (APHA 1998) .......ccccueneen.
... | 3112 B-99, on-line version (APHA 1999)

Contaminant Regulation
....... Uranium ............ | 40 CFR 141.25(a)
....... Mercury ............. | 40 CFR 141.23(k)(1)

The 21st edition can be obtained from
the American Public Health Association
(APHA), 800 I Street NW., Washington,
DC 20001-3710. Online versions of
Standard Methods are available at
http://www.standardmethods.org.

2. ASTM International. EPA
compared the most recent versions of
three ASTM International methods
(ASTM Methods D859-10, D1179-10 B,
and D5673-10) to the earlier versions of
those methods that are currently
approved in 40 CFR part 141. Changes
between the earlier approved version
and the most recent version of each
method are summarized in Smith
(2012). The revisions primarily involve
editorial changes (e.g., updated
references, definitions, terminology, and
reorganization of text). The revised
methods are the same as the approved
versions with respect to sample
collection and handling protocols,
sample preparation, analytical
methodology, and method performance

data, and thus, are equally effective
relative to the approved methods.

An additional ASTM Method, D6239—
09, was submitted for evaluation as an
alternate test method to EPA Method
908.0 (USEPA 1980) for the analysis of
uranium in drinking water. ASTM
Method D6329-09 involves the analysis
of uranium in drinking water by alpha
scintillation with pulse shape
discrimination. This technique offers
high alpha counting efficiency since the
electronic pulse shape discrimination
reduces background counts associated
with beta-gamma interference. ASTM
Method D6239-09 incorporates
selective solvent extraction to separate
and concentrate uranium from drinking
water samples for subsequent alpha
liquid scintillation counting. With pulse
shape discrimination, the method
provides sufficient resolution to yield
limited isotopic activity levels for
uranium-238 and uranium-234 as well
as total uranium activity. EPA Method

908.0, which relies on co-precipitation
of uranium with iron hydroxide
followed by ion exchange separation to
isolate uranium, is not capable of
distinguishing among the uranium
radioisotopes. The approved methods
for uranium are listed at 40 CFR
141.25(a). The performance
characteristics of ASTM Method D6239—
09 were compared to the performance
characteristics of the approved method,
EPA Method 908.0. Smith and
Wendelken (2012b) summarizes the
research and validation data associated
with development of ASTM Method
D6239-09. EPA has determined that
ASTM Method D6239-09 is equally
effective, relative to EPA Method 908.0,
for the determination of total uranium
activity in drinking water.

EPA is thus approving the use of the
following ASTM methods for the
contaminants and their respective
regulations listed in the following table:

ASTM Revised version

Approved method

D859-10 (ASTM 2010a)
D1179-10 B (ASTM 2010b)
D5673-10 (ASTM 2010c)
D6239-09 (ASTM 2009)

.. | D859—00 (ASTM 2000) ......coorvreerrrererre.

D1179-99 B (ASTM 1999) .

| D5673-03 (ASTM 20083) creerrrrroeroroooo
| EPA Method 908.0 w.vvvovvoorooosoooooeoeeeoeeen

Contaminant Regulation
....... Silica ................. | 40 CFR 141.23(k)(1)
Fluoride ............ | 40 CFR 141.23(k)(1)
....... Uranium ............ | 40 CFR 141.25(a)
....... Uranium ............ | 40 CFR 141.25(a)

The ASTM methods are available
from ASTM International, 100 Barr
Harbor Drive, West Conshohocken, PA
19428-2959 or http://www.astm.org.

IV. Statutory and Executive Order
Reviews

As noted in Section II, under the
terms of SDWA Section 1401(1), this
streamlined method approval action is
not a rule. Accordingly, the
Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, does not apply because this action
is not a rule for purposes of 5 U.S.C.
804(3). Similarly, this action is not
subject to the Regulatory Flexibility Act
because it is not subject to notice and
comment requirements under the
Administrative Procedure Act or any
other statute. In addition, because this
approval action is not a rule, but simply
makes alternative testing methods
available as options for monitoring

under SDWA, EPA has concluded that
other statutes and executive orders
generally applicable to rulemaking do
not apply to this approval action.
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List of Subjects in 40 CFR Part 141

Environmental protection, Chemicals,
Indians—lands, Intergovernmental
relations, Radiation protection,
Reporting and recordkeeping
requirements, Water supply.

Dated: June 21, 2012.
Pamela S. Barr,

Acting Director, Office of Ground Water and
Drinking Water.

For the reasons stated in the
preamble, 40 CFR Part 141 is amended
as follows:

PART 141—NATIONAL PRIMARY
DRINKING WATER REGULATIONS

m 1. The authority citation for Part 141
continues to read as follows:

Authority: 42 U.S.C. 300f, 300g—1, 300j—
4, and 300j—-9.

m 2. Appendix A to Subpart C of Part

141 is amended as follows:

m a. By revising entries for “Fluoride,”
“Mercury,” and “Silica” in the table
entitled “Alternative testing methods for
contaminants listed at 40 CFR
141.23(k)(1).”

m b. By adding entries for ““Alachlor,”
‘““Atrazine,” and ‘“‘Benzo(a)pyrene” after
the entry for ““2,4,5-TP (Silvex)” in the

table entitled “Alternative testing
methods for contaminants listed at
40 CFR 141.24(e)(1)”

m c. By adding the entry for
“Chlordane” after the entry for
“Carbofuran” in the table entitled
“Alternative testing methods for
contaminants listed at

40 CFR 141.24(e)(1).”

m d. By adding entries for “Di(2-
ethylhexyl)adipate” and “Di(2-
ethylhexyl)phthalate” after the entry for
“Dalapon” in the table entitled
“Alternative testing methods for
contaminants listed at 40 CFR
141.24(e)(1).”

m e. By adding the entry for “Endrin”
after the entry for “Dinoseb” in the table
entitled ““Alternative testing methods for
contaminants listed at 40 CFR
141.24(e)(1).”

m f. By adding entries for “Heptachlor,”
“Heptachlor Epoxide,”
“Hexachlorobenzene,”
“Hexachlorocyclopentadiene,”
“Lindane,” and ‘“Methoxychlor” after
the entry for “Glyphosate” in the table
entitled “Alternative testing methods for
contaminants listed at 40 CFR
141.24(e)(1).”

m g. By adding the entry for “PCBs (as
Aroclors)” after the entry for “Oxamyl”
in the table entitled ““Alternative testing
methods for contaminants listed at

40 CFR 141.24(e)(1).”

m h. By revising the entry for
“Pentachlorophenol” in the table
entitled “Alternative testing methods for
contaminants listed at 40 CFR
141.24(e)(1).”

m i. By adding entries for ““Simazine”
and “Toxaphene” after the entry for
“Picloram” in the table entitled
“Alternative testing methods for
contaminants listed at 40 CFR
141.24(e)(1).”

m j. By revising the entry for “Uranium”
in the table entitled ““Alternative testing
methods for contaminants listed at

40 CFR 141.25(a).”

m k. By adding the table entitled
“Alternative testing methods for
contaminants listed at 40 CFR
141.704(a)” after the table entitled
“Alternative testing methods for
contaminants listed at 40 CFR
141.402(c)(2).”

The additions and revisions read as
follows:

Appendix A to Subpart C of Part 141—
Alternative Testing Methods Approved
for Analyses Under the Safe Drinking
Water Act

* * * * *
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http://www.epa.gov/nerlcwww/ordmeth.htm
http://www.epa.gov/nerlcwww/ordmeth.htm
http://water.epa.gov/drink
http://water.epa.gov/drink
http://water.epa.gov/drink
http://water.epa.gov/drink
http://water.epa.gov/drink
http://www.astm.org
http://www.astm.org
http://www.astm.org
http://www.astm.org
https://www.nemi.gov
https://www.nemi.gov
http://www.astm.org
http://www.astm.org
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ALTERNATIVE TESTING METHODS FOR CONTAMINANTS LISTED AT 40 CFR 141.23(K)(1)

SM 21st

Contaminant Methodology EPA Method Edition 1 SM Online 8 ASTM4 Other
Fluoride ........ lon Chromatography .......cccccecee wereevcneeieneeee 4110 B
Manual Distillation; Colorimetric ........ccccceeevnnnes 4500-F- B, D
SPADNS.
Manual Electrode ........cccccovvvviiis eeveicieeeee e 4500-F- C D 1179-04, 10
B
Automated Alizarin ........cccccciiies e 4500-F~ E
Arsenite-Free Colorimetric  ......ccccocvvieeveene Hach SPADNS
SPADNS. 2 Method
1022522
Mercury ........ Manual, Cold Vapor .......c.cccccceviee evevieeeieesee e 3112 B 3112 B-09
Silica ............ Colorimetric ....cccceveeeeeiiiieeeeees D859-05, 10
Molybdosilicate .... 4500-SiO, C
Heteropoly blue ..........cccoeeeeeee 4500-SiO, D
Automated for Molybdate-reac- 4500-SiO; E
tive Silica.
Axially viewed inductively cou- 200.5, Revision
pled plasma-atomic emission 422
spectrometry (AVICP-AES).
Inductively Coupled Plasma ........ .ocooviiieeneennenne 3120 B
ALTERNATIVE TESTING METHODS FOR CONTAMINANTS LISTED AT 40 CFR 141.24(E)(1)
Contaminant Methodology EPA Method Elc\i/!ti%1r181t SM Online 3
Alachlor ......ccooeiiiiiiiieeee Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Arazine .......cccceveeenieeeneennn. Solid Phase Extraction/Gas Chromatography/Mass 525.324, 52326
Spectrometry (GC/MS).
Liquid Chromatography Electrospray lonization Tandem 536325
Mass Spectrometry (LC/ESI-MS/MS).
Benzo(a)pyrene .................. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Chlordane ........cccccvvveveennnn. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Di(2-ethylhexyl)adipate ........ Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Di(2-ethylhexyl)phthalate ..... Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Endrin ..o Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Heptachlor .......cccccoeveenieennn. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Heptachlor Epoxide ............. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Hexachlorobenzene ............. Solid Phase Extraction/Gas Chromatography/Mass 525.324

Spectrometry (GC/MS).

Hexachlorocyclo-pentadiene  Solid Phase Extraction/Gas Chromatography/Mass 525.324

Lindane

Spectrometry (GC/MS).

...................... Solid Phase Extraction/Gas Chromatography/Mass 525.324

Spectrometry (GC/MS).
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ALTERNATIVE TESTING METHODS FOR CONTAMINANTS LISTED AT 40 CFR 141.24(E)(1)—Continued

SM 21st

Contaminant Methodology EPA Method Edition 1 SM Online @
Methoxychlor ........ccccceveeneee. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
PCBs (as Aroclors) .............. Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Pentachlorophenol ............... Gas Chromatography/Electron Capture Detection (GC/ 6640 B 6640 B-01
ECD).
Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).
Simazine .....cccccevvevrieeieennnn. Solid Phase Extraction/Gas Chromatography/Mass 525.324, 52326
Spectrometry (GC/MS).
Liquid Chromatography Electrospray lonization Tandem 53625
Mass Spectrometry (LC/ESI-MS/MS).
Toxaphene .......ccccvveeveeens Solid Phase Extraction/Gas Chromatography/Mass 525.324
Spectrometry (GC/MS).

ALTERNATIVE TESTING METHODS FOR CONTAMINANTS LISTED AT 40 CFR 141.25(A)

Contaminant Methodology Eg!ti%:ﬁt ASTM4
Naturally Occurring:
L0 2= 10110 o o T PSPPSR PR URPUPRTOP
Radiochemical ... 7500-U B
ICP—MS e et et et 3125 D5673-05, 10
Alpha Spectrometry .........cccoeviiiiii e 7500-U C D3972-09
Laser Phosphorimetry ... D5174-07
Alpha Liquid Scintillation Spectrometry ........cccccveiiiinienienieneneeene D6239-09
* * * * *
ALTERNATIVE TESTING METHODS FOR CONTAMINANTS LISTED AT 40 CFR 141.704(A)
Organism Methodology EPA Method
Cryptosporidium .............cc....... Filtration/Immunomagnetic Separation/Immunofluorescence Assay Microscopy ..................... 1623.127
* * * * *

1 Standard Methods for the Examination of Water and Wastewater, 21st edition (2005). Available from American Public Health Association, 800
| Street NW., Washington, DC 20001-3710.

2EPA Method 200.5, Revision 4.2. “Determination of Trace Elements in Drinking Water by Axially Viewed Inductively Coupled Plasma-Atomic
Emission Spectrometry.” 2003. EPA/600/R-06/115. (Available at http.//www.epa.gov/nerlcwww/ordmeth.htm.)

3 Standard Methods Online are available at http://www.standardmethods.org. The year in which each method was approved by the Standard
Methods Committee is designated by the last two digits in the method number. The methods listed are the only online versions that may be
used.

4 Available from ASTM International, 100 Barr Harbor Drive, West Conshohocken, PA 19428-2959 or http://astm.org. The methods listed are
the only alternative versions that may be used.

22Hach Company Method, “Hach Company SPADNS 2 (Arsenic-free) Fluoride Method 10225—Spectrophotometric Measurement of Fluoride
in Water and Wastewater,” January 2011. 5600 Lindbergh Drive, P.O. Box 389, Loveland, Colorado 80539. (Available at http://www.hach.com.)

24EPA Method 525.3. “Determination of Semivolatile Organic Chemicals in Drinking Water by Solid Phase Extraction and Capillary Column
Gas Chromatograph/Mass Spectrometry (GC/MS).” 2012. EPA/600/R—12/010. (Available at http://www.epa.gov/nerlcwww/ordmeth.htm.)

25 EPA Method 536. “Determination of Triazine Pesticides and their Degradates in Drinking Water by Liquid Chromatography Electrospray lon-
ization Tandem Mass Spectrometry (LC/ESI-MS/MS).” 2007. EPA-815-B—07-002. (Available at http.//water.epa.gov/drink.)

26 EPA Method 5283. “Determination of Triazine Pesticides and their Degradates in Drinking Water by Gas Chromatography/Mass Spectrometry
(GC/MS).” 2011. EPA-815—-R—-11-002. (Available at http://water.epa.gov/drink.)

27EPA Method 1623.1. “Cryptosporidium and Giardia in Water by Filtration/IMS/FA.” 2012. EPA-816-R—-12-001. (Available at http://
water.epa.gov/drink.)


http://www.epa.gov/nerlcwww/ordmeth.htm
http://www.epa.gov/nerlcwww/ordmeth.htm
http://www.standardmethods.org
http://water.epa.gov/drink
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http://www.hach.com
http://astm.org
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[FR Doc. 2012-15727 Filed 6—27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R06-RCRA-2012-0367 FRL-9692-7]
Louisiana: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Louisiana has applied to the
EPA for final authorization of the
changes to its hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). The EPA has
determined that these changes satisfy all
requirements needed to qualify for final
authorization, and is authorizing the
State’s changes through this immediate
final action. The EPA is publishing this
rule to authorize the changes without a
prior proposal because we believe this
action is not controversial and do not
expect comments that oppose it. Unless
we receive written comments which
oppose this authorization during the
comment period, the decision to
authorize Louisiana’s changes to its
hazardous waste program will take
effect. If we receive comments that
oppose this action, we will publish a
document in the Federal Register
withdrawing this rule before it takes
effect, and a separate document in the
proposed rules section of this issue of
the Federal Register will serve as a
proposal to authorize the changes.
DATES: This final authorization will
become effective on August 27, 2012
unless the EPA receives adverse written
comment by July 30, 2012. If the EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: patterson.alima@epa.gov.

3. Mail: Alima Patterson, Region 6,
Regional Authorization Coordinator,
State/Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733.

4. Hand Delivery or Courier. Deliver
your comments to Alima Patterson,

Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Instructions: Do not submit
information that you consider to be CBI
or otherwise protected through
regulations.gov, or email. The Federal
regulations.gov Web site is an
“anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. You can view and
copy Louisiana’s application and
associated publicly available materials
from 8:30 a.m. to 4 p.m. Monday
through Friday at the following
locations: Louisiana Department of
Environmental Quality, 602 N. Fifth
Street, Baton Rouge, Louisiana 70884—
2178, phone number (225) 219-3559
and EPA, Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—-2733, phone
number (214) 665—-8533. Interested
persons wanting to examine these
documents should make an
appointment with the office at least two
weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6, Regional
Authorization Coordinator, State/Tribal
Oversight Section (6PD-0), Multimedia
Planning and Permitting Division, EPA
Region 6, 1445 Ross Avenue, Dallas
Texas 75202-2733, (214) 665—-8533) and
Email address patterson.alima@epa.gov.
SUPPLEMENTARY INFORMATION:

A. Why are revisions to State programs
necessary?

States which have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal

program. As the Federal program
changes, States must change their
programs and ask the EPA to authorize
the changes. Changes to State programs
may be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur.

Most commonly, States must change
their programs because of changes to the
EPA’s regulations in 40 Code of Federal
Regulations (CFR) parts 124, 260
through 268, 270, 273, and 279.

B. What decisions have we made in this
rule?

We conclude that Louisiana’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Louisiana
final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Louisiana has
responsibility for permitting treatment,
storage, and disposal facilities within its
borders (except in Indian Country) and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
under the authority of HSWA take effect
in authorized States before they are
authorized for the requirements. Thus,
the EPA will implement those
requirements and prohibitions in
Louisiana including issuing permits,
until the State is granted authorization
to do so.

C. What is the effect of today’s
authorization decision?

The effect of this decision is that a
facility in Louisiana subject to RCRA
will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. Louisiana
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but the EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Do inspections, and require
monitoring, tests, analyses, or reports;

¢ Enforce RCRA requirements and
suspend or revoke permits and

o Take enforcement actions after
notice to and consultation with the
State.

This action does not impose
additional requirements on the


http://www.regulations.gov
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regulated community because the
regulations for which Louisiana is being
authorized by today’s action are already
effective under State law, and are not
changed by today’s action.

D. Why wasn’t there a proposed rule
before today’s rule?

The EPA did not publish a proposal
before today’s rule because we view this
as a routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What happens if the EPA receives
comments that oppose this action?

If the EPA receives comments that
oppose this authorization, we will
withdraw this rule by publishing a
document in the Federal Register before
the rule becomes effective. The EPA will
base any further decision on the
authorization of the State program
changes on the proposal mentioned in
the previous paragraph. We will then
address all public comments in a later
final rule. You may not have another
opportunity to comment. If you want to
comment on this authorization, you
must do so at this time. If we receive
comments that oppose only the
authorization of a particular change to
the State hazardous waste program, we
will withdraw only that part of this rule,
but the authorization of the program
changes that the comments do not
oppose will become effective on the
date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. For what has Louisiana previously
been authorized?

The State of Louisiana initially
received final authorization on February
7,1985, (50 FR 3348), to implement its
base Hazardous Waste Management
Program. We granted authorization for
changes to their program on November
28, 1989 (54 FR 48889) effective January
29, 1990; August 26, 1991 (56 FR 41958)
effective August 26, 1991; November 7,
1994 (59 FR 55368) effective January 23,
1995; December 23, 1994 (59 FR 66200)
effective March 8, 1995; there were
technical corrections made on January
23,1995 (60 FR 4380), effective January

23, 1995; and another technical
correction was made on April 11, 1995
(60 FR 18360) effective April 11, 1995;
October 17, 1995 (60 FR 53704) effective
January 2, 1996; March 28, 1996 (61 FR
13777) effective June 11, 1996;
December 29, 1997 (62 FR 67572)
effective March 16, 1998; October 23,
1998 (63 FR 56830) effective December
22,1998; August 25, 1999 (64 FR 46302)
effective October 25, 1999; September 2,
1999 (64 FR 48099) effective November
1, 1999; February 28, 2000 (65 FR
10411) effective April 28, 2000; January
2, 2001 (66 FR 23) effective March 5,
2001; December 9, 2003 (68 FR 68526)
effective February 9, 2004, June 10, 2005
(70 FR 33852) effective August 9, 2005;
November 13, 2006 (71 FR 66116)
effective January 12, 2007, August 16,
2007 (72 FR 45905) effective October 15,
2007, May 20, 2009 (74 FR 23645)
effective July 20, 2009 and June 24,
2011(76 FR 122) effective August 23,
2011. On April 25, 2012, Louisiana
applied for approval of its program
revisions for RCRA Cluster XX in
accordance with 40 CFR 271.21(b)(3).
Since 1979 through the
Environmental Affairs Act, Act 449
enabled the Office of Environmental
Affairs within the Louisiana Department
of Natural Resources, as well as, the
Environmental Control Commission to
conduct an effective program designed
to regulate those who generate,
transport, treat, store, dispose or recycle
hazardous waste. During the 1983
Regular Session of the Louisiana
Legislature, Act 97 was adopted, which
amended and reenacted La. R. S.
30:1051 ef seq. as the Environmental
Quality Act, renaming the
Environmental Affairs Act (Act 1938 of
1979). This Act created Louisiana
Department of Environmental Quality
(LDEQ), including provisions for new
offices within this new Department of
Environmental Quality. Act 97 also
transferred the duties and
responsibilities previously delegated to
the Department of Natural Resources,
Office of Environmental Affairs, to the
new Department. The LDEQ has lead
agency jurisdictional authority for
administering the Resource
Conservation and Recovery Act (RCRA)
Subtitle C program in Louisiana. Also,
the LDEQ is designated to facilitate
communication between the EPA and
the State. During the 1999 Regular
Session of Louisiana Legislature, Act
303 revised the La.R.S.30:2011 et. seq.
allowing LDEQ to reengineer the

Department to perform more efficiently
and to meet its strategic goals.

It is the intention of the State, through
this application, to demonstrate its
equivalence and consistency with the
Federal statutory tests, which are
outlined in the United States
Environmental Protection Agency
regulatory requirements under 40 CFR
Part 271, Subpart A, for final
authorization. The submittal of this
application is in keeping with the spirit
and intent of RCRA, which provides
equivalent States the opportunity to
apply for final authorization to operate
all aspects of their hazardous waste
management programs in lieu of the
Federal government. The Louisiana
Environmental Quality Act authorizes
the State’s program, Subtitle II of Title
30 of the Louisiana Revised Statutes.
With this application Louisiana is
applying for authorization for specific
areas of the State regulations identified
as requiring authorization and the listed
Checklists are: 222, 223 and 224 will
allow the State to implement the
equivalent RCRA Subtitle C portion of
the program. Louisiana has
demonstrated to EPA that its program
was substantially equivalent in its
management of hazardous waste to the
Federal program developed pursuant to
RCRA. The State’s program is equivalent
to the Federal program as outlined in
revision Checklists 222, 223 and 224
which was adopted and became
effective on March 20, 2012. EPA did
not authorized The State of Louisiana
for portions of the provisions of the
Standardized Permits because the State
did not adopt the federal regulations.

G. What changes are we authorizing
with today’s action?

On April 25, 2012, Louisiana
submitted a final complete program
revision application, seeking
authorization of their changes in
accordance with 40 CFR 271.21. We
now make an immediate final decision,
subject to receipt of written comments
that oppose this action, that Louisiana’s
hazardous waste program revision
satisfies all of the requirements
necessary to qualify for Final
authorization. Therefore, we grant the
State of Louisiana Final authorization
for the following changes: The State of
Louisiana’s program revisions consist of
regulations which specifically govern
RCRA Cluster XX as documented in this
Federal Register:
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Description of Federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

1. OECD Requirements: Export
Shipments of Spend Lead-Acid
Batteries. (Checklist 222).

2. Hazardous Waste Technical Cor-
rections and Clarifications.
(Checklist 223).

3. Withdrawal of Emission Com-
parable Fuel Exclusion. (Checklist
224).

75 FR 1236-1262, January 8,
2010.

75 FR 12989-13009, March 18,
2010.

75 FR 33712-33724, June 15,
2010.

Environmental Regulatory Code, Louisiana Department of Environ-
mental Quality, ERC Title 33, Part V. Hazardous Waste and Haz-
ardous Materials, 2010 edition and the September 2010 Supple-
ment. Sections 1101.B, 1113.F, 1113.1.1, 1113.1.1. “a-b, 1113.1.2,
1127.A1, 1127.A1.a, 1127.A.1.b, 1127.A.2, 109 ‘Competent au-
thority”, 109 (see Concerned countries), 109 “Country of export”,
109 “Country of import”, 109 “Country of transit”, 109 “Exporter”,
109 “importer”, 109 “OECD area”, 109 “OECD means Organiza-
tion for Economic Cooperation and Development” 109 “Recog-
nized trader”, 109 “Recovery facility”, 109 “Recovery operations”
109  “Transboundary = movement”, 1127.B.1, 1127.B.1.a,
1127.B.1.ai-ii, 1127.B.1.b, 1127.B.1.b.i-ii, 1127.B.1.b.ii9(a)
1127.B.b.ii.(b), 1127.B.1.b.iii, Note to Paragraph 1127.B.1.b.iii,
1127.B.1.c, 1127.B.1.c.i, Notes to Paragraph 1127.B.1.c.i—ii, Note
to Paragraph 1127.B.1.c.ii, 1127.B.1.d, 1127.B.1.d.i—ii, 1127.B.2,
1127.B.2.a-b, Note to Paragraph 1127.B.2.b—c, 1127.B.3,

1127.B.a, 1127.B.a.i—ii, 1127.B.3.c, 1127.B.4, 1127.B.4.a-b,
1127.B.5, 1127.B.5.a-b, 1127.B.6, 1127.B.6.a—e, 1127.B.7,
1127.C.1-2, 1127.C.2.a, 1127.C.2.a.i-iiiii, 1127C.2.b,

1127.C.2.b.i—ii, 1127.C.3-4, 1127.C.4.a—n, Note to Paragraph
1127.C.4.n, 1127.C.5, 1127.D.1, 1127.D.1.a-b, 1127.D.2,
1127.D.2.a—b—qg, 1127.D.3-5, 1127.E.1-2, 1127.E.2.a—d,
1127.E.3,1127.E.3.a—b, 1127.E.4-5, Note to Paragraph 1127.E.5,
1127.E.6, 1127.E.7, Note to Paragraph 1127.E.7, 1127.F.1-2,
1127.G.1, 1127.G.1.a—e, 1127>G.1.e.i—i, 1127.G.1.f, 1127.G.2,
1127.G.2.a—c, 1127.G.3, 1127.G.3.a, 1127.G.3.a.i-iv, 1127.G.3.b,
1127.H, 112711, 1127.11.a-b, 1127..2-4, 1301.F, 1531.B,
1516.B.5, 1516.B.4, 4311 (1531), 4353.A (1516), and
4145.A.Table, as amended December 20, 2011, effective March
20, 2012.

Environmental Regulatory Code, Louisiana Department of Environ-
mental Quality, ERC Title 33, Part V. Hazardous Waste and Haz-
ardous Materials, 2010 edition and the September 2010 Supple-
ment. Sections 109 “New hazardous waste management facility or
new facility”, 109 “Processed Scrap Metal, 109, tablel,
105.D.1.p.vi, 108.B, 108.E”, 108.E.1-2, 108.E.2 Comment, 108.F
intro, 108.F.2, 108.Gintro, 108.G.2, 4105.A.2, 4105.A.2,
4105.A.2.b, 4105.A.1, 109.Empty Container 1.a-b, 109.Empty
Container 2.a, 109.Empty Container.2.c, 4903.D.8, 4901.A.1-2,
4901.B.1.Table 1, 4901.C.Table 2, 4901.F.Table 4, Chapter 49
Table 6, 1101.D, 1103.C. 1107.D.7, 1107.D.7.a, 1107.D.7.a.i-ii,
1107.D.7.b—d, 1109.E.1, 1109.E.1.a.iv(b), 1109.E.1.c, 1109.E.1.e,
1109.E.1.a.iv(b), 1109.E.2, 1109.E.4, 1109>E.5&6, 1109.E.7.c,
1109.E.9, 1109.E.12, 1111.B2, 1111.C.1-2, 1111.C4,
1111.C.4.a-b, 1111.C.3 Note, 1123.B, 1305.C, 1513.B.2,
1513.F.4.b,1516.C.5.a.vi, 1516.C.6.a.i-c, 2515.E, 2519.A.2,
2603.A.3.b, 2603.A.3.c-d, 2603.E.4.d.vi, 4341 (1513.B), 4349
(1513.F), 1516.C.5.a.vi, 1516.C.6.a.i, 1516.C.6.b—c, 4507.E,
4511.A.2, 4139.B-B.2, 4141.B, 4143.D, 4145.B, 3003.C.1,
3003.C.2, 2299.Appendix Table 2, 2299.Appendix 7, 307.A, and
307.B, as amended December 20, 2011, effective March 20, 2012.

Environmental Regulatory Code, Louisiana Department of Environ-
mental Quality, ERC Title 33, Part V. Hazardous Waste and Haz-
ardous Materials, 2010 edition and the September 2010 Supple-
ment. Sections 105.D.1.q, 4909 Title, 4909.A, 4909.B, 4909.B.1,
4909.B.1.a-b, 4909.B.2, 4909.C, 4909.C.1-5, 4909.D.3,
4909.D.3.a, 4909.D.3.a.i—iii, 4909.D.3.b, 4909.D.5.a, 4909.D.5.a.i-
i, 4909.D.5.b, 4909.D.6, 4909.D, 4909.d.1, 4909.d.1.a.i,
4909.D.a.i(a)—(e), 4909.D.1.a.ii-iii, 4909.D.1.b, 4909.D.1.b.i-v,
4909.D.2, 4909.D.2.a-b, 4909.D.2.b.1-ii, 4909.D.2.c—d, 4909.D.7,
4909.D.7 .3, 4909.D.7.a.i~v, 4909.D.7.b, 4909.D.7.b.i-viii,
4909.D.7.c, 4909.D.8, 4909.D.8.a, 4909.D.8.a.i-iv, 4909.D.8.b—c,
4909.D.8.c.i—ii, 4909.D.8.d-h, 4909.D.8.h.i-ii, 4909.D.8.j,
4909.D.9-10, 4909.D.10.a, 4909.D.10.a.a.i—iii, 4909.D.10.b—h,
4909.D.10.1, 4909.D.10.i-v,  4909.D.11-12,  4909.12.a—c,
4909.D.13-15, 4909.D.15.a, 4909.15.b—c, 4909.D.15.c.i-11,
4909.D.16—-17, 4909.D.17.a—b, 4909.D.18, and 4909.E, as amend-
ed December 20, 2011, effective March 20, 2012.
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H. Where are the revised state rules
different from the Federal rules?

In this authorization of the State of
Louisiana program revisions for Cluster
XX rules, there are no provisions that
are more stringent or broader in scope.

I. Who handles permits after the
authorization takes effect?

Louisiana will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. The EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits which we
issued prior to the effective date of this
authorization. We will not issue any
more new permits or new portions of
permits for the provisions listed in the
Table in this document after the
effective date of this authorization. The
EPA will continue to implement and
issue permits for HSWA requirements
for which Louisiana is not yet
authorized.

J. How does today’s action affect Indian
Country in Louisiana?

Louisiana is not authorized to carry
out its Hazardous Waste Program in
Indian Country within the State. This
authority remains with EPA. Therefore,
this action has no effect in Indian
Country.

K. What is codification and is the EPA
codifying Louisiana’s hazardous waste
program as authorized in this rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the CFR.
We do this by referencing the
authorized State rules in 40 CFR part
272. We reserve the amendment of 40
CFR part 272, subpart T for this
authorization of Louisiana’s program
changes until a later date. In this
authorization application the EPA is not
codifying the rules documented in this
Federal Register notice.

M. Statutory and Executive Order
Reviews

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB. This action
authorizes State requirements for the
purpose of RCRA 3006 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). Because this

action authorizes preexisting
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4). For the same
reason, this action also does not
significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk

and Avoidance of Unanticipated
Takings” issued under the Executive
Order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective August 27, 2012.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: June 15, 2012.
Samuel Coleman,
Acting Regional Administrator, Region 6.
[FR Doc. 2012—-15872 Filed 6—27-12; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 11-42, 03—109, 12-23 and
CC Docket No. 96-45; FCC 12-11]

Lifeline and Link Up Reform and
Modernization, Advancing Broadband
Availability Through Digital Literacy
Training

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rules in 47 CFR
part 54, which were published in the
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Federal Register March 2, 2012, (77 FR
12952). A correction to the final
regulations in part 54 was published in
the Federal Register March 30, 2012 (77
FR 19125). The regulations relate to the
Federal Communications Commission’s
initiatives to comprehensively reform
and modernize the Universal Service
Lifeline program. The reforms adopted
will substantially strengthen protections
against waste, fraud, and abuse; improve
program administration and
accountability; improve enrollment and
consumer disclosures; initiate
modernization of the program for
broadband; and constrain the growth of
the program in order to reduce the
burden on all who contribute to the
Universal Service Fund.

DATES: These correcting amendments
are effective June 28, 2012.

FOR FURTHER INFORMATION CONTACT:
Kimberly Scardino, Wireline
Competition Bureau, (202) 418—7400 or
TTY: (202) 418-0484.

SUPPLEMENTARY INFORMATION:

Background

Part 54 rules are issued pursuant to
the Communications Act of 1934, as
amended. The purpose of the part 54
rules is to implement section 254 of the
Communications Act of 1934, as
amended. 47 U.S.C. 254. This action
corrects the final regulation
implemented at §§54.407, 54.409,
54.410, 54.412, 54.416, 54.417, 54.420,
and 54.422, of the Commission’s rules.
47 CFR 54.407, 54.409, 54.410, 54.412,
54.416, 54.417, 54.420, and 54.422.

Need for Correction

The March 2, 2012, Federal Register
Summary (77 FR 12952) contains errors
in certain final rules. This document
corrects those errors.

List of Subjects in 47 CFR Part 54

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Accordingly, 47 CFR part 54 is
corrected by making the following
correcting amendments:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:
Authority: U.S.C. 151, 154(i), 201, 205,

214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

§54.407 [Corrected]

m 2.In §54.407, paragraph (d), remove
“from each of the subscribers’ and add,
in its place, “for each of the
subscribers.”

m 3. Amend § 54.409 by revising
paragraph (a)(3) to read as follows:

§54.409 Consumer qualification for
Lifeline.

(a] R

(3) The consumer meets additional
eligibility criteria established by a state
for its residents, provided that such-
state specific criteria are based solely on
income or other factors directly related
to income.
* * * * *

m 4. Amend § 54.410 by revising
paragraph (c)(1)(iii) to read as follows:

§54.410 Subscriber eligibility
determination and certification.
* * * * *

(C] * % %

(1] * % %

(iii) Must, consistent with §54.417,
keep and maintain accurate records
detailing the data source a carrier used
to determine a subscriber’s program-
based eligibility or the documentation a
subscriber provided to demonstrate his
or her eligibility for Lifeline.

* * * * *

§54.410 [Corrected]

m 5.In §54.410, redesignate the second
paragraph designated as (d)(3)(ii)
through paragraph (d)(3)(viii) as
(d)(3)(iii) through (d)(3)(ix).

m 6. Amend § 54.412 by revising

paragraphs (a) and (b) to read as follows:

§54.412 Off reservation Tribal lands
designation process.

(a) The Commission’s Wireline
Competition Bureau and the Office of
Native Affairs and Policy may, upon
receipt of a request made in accordance
with the requirements of this section,
designate as Tribal lands, for the
purposes of the Lifeline and Tribal Link
Up program, areas or communities that
fall outside the boundaries of existing
Tribal lands but which maintain the
same characteristics as lands identified
as Tribal lands defined as in § 54.400(e).

(b) A request for designation must be
made to the Commission by a duly
authorized official of a federally
recognized American Indian Tribe or
Alaska Native Village.

* * * * *

§54.416 [Amended]

m 7.In §54.416, remove paragraph
(@)(3).

m 8. Amend § 54.417 by revising
paragraph (c) to read as follows:

§54.417 Recordkeeping requirements.
* * * * *

(c) Non-eligible-telecommunications-
carrier resellers that purchase Lifeline

discounted wholesale services to offer
discounted services to low-income
consumers must maintain records to
document compliance with all
Commission requirements governing the
Lifeline and Tribal Link Up program for
the three full preceding calendar years
and provide that documentation to the
Commission or Administrator upon
request. To the extent such a reseller
provides discounted services to low-
income consumers, it must fulfill the
obligations of an eligible
telecommunications carrier in §§ 54.405
and 54.410.

m 9. Amend § 54.420 by revising
paragraph (a)(5), to read as follows:

§54.420 Low income program audits.

(a) * % %

(5) Delegated authority. The Wireline
Competition Bureau and the Office of
Managing Director have delegated
authority to perform the functions
specified in paragraphs (a)(2) and (a)(3)
of this section.

W 10. Revise § 54.422 to read as follows:

§54.422 Annual reporting for eligible
telecommunications carriers that receive
low-income support.

(a) In order to receive support under
this subpart, an eligible
telecommunications carrier must
annually report:

(1) The company name, names of the
company’s holding company, operating
companies and affiliates, and any
branding (a ““dba,” or “doing-business-
as company”’ or brand designation) as
well as relevant universal service
identifiers for each such entity by Study
Area Code. For purposes of this
paragraph, “affiliates”” has the meaning
set forth in section 3(2) of the
Communications Act of 1934, as
amended; and

(2) Information describing the terms
and conditions of any voice telephony
service plans offered to Lifeline
subscribers, including details on the
number of minutes provided as part of
the plan, additional charges, if any, for
toll calls, and rates for each such plan.
To the extent the eligible
telecommunications carrier offers plans
to Lifeline subscribers that are generally
available to the public, it may provide
summary information regarding such
plans, such as a link to a public Web
site outlining the terms and conditions
of such plans.

(b) In order to receive support under
this subpart, a common carrier that is
designated as an eligible
telecommunications carrier under
section 214(e)(6) of the Act and does not
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receive support under subpart D of this
part must annually provide:

(1) Detailed information on any
outage in the prior calendar year, as that
term is defined in 47 CFR 4.5, of at least
30 minutes in duration for each service
area in which the eligible
telecommunications carrier is
designated for any facilities it owns,
operates, leases, or otherwise utilizes
that potentially affect

(i) At least ten percent of the end
users served in a designated service
area; or

(ii) A 911 special facility, as defined
in 47 CFR 4.5(e).

(iii) Specifically, the eligible
telecommunications carrier’s annual

report must include information
detailing:

(A) The date and time of onset of the
outage;

(B) A brief description of the outage
and its resolution;

(C) The particular services affected;

(D) The geographic areas affected by
the outage;

(E) Steps taken to prevent a similar
situation in the future; and

(F) The number of customers affected.

(2) The number of complaints per
1,000 connections (fixed or mobile) in
the prior calendar year;

(3) Certification of compliance with
applicable service quality standards and
consumer protection rules;

(4) Certification that the carrier is able
to function in emergency situations as
set forth in §54.202(a)(2).

(c) All reports required by this section
must be filed with the Office of the
Secretary of the Commission, and with
the Administrator. Such reports must
also be filed with the relevant state
commissions and the relevant authority
in a U.S. territory or Tribal
governments, as appropriate.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012-15626 Filed 6-27-12; 8:45 am|
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 77, No. 125

Thursday, June 28, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1033

[Doc. No. AO-11-0333; AMS—DA—-11-0067;
DA-11-04]

Milk in the Mideast Marketing Area;
Final Decision

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; final decision.

SUMMARY: This final decision
recommends adoption of a proposal to
amend the Pool Plant provisions of the
Mideast Federal milk marketing order to
reflect that distributing plants
physically located within the marketing
area with a Class I utilization of at least
30 percent, and with combined route
disposition and transfers of at least 50
percent distributed into Federal milk
marketing areas, would be regulated as
a Pool Distributing Plant under the
terms of the order.

FOR FURTHER INFORMATION CONTACT: Erin
C. Taylor, Order Formulation and
Enforcement Division, USDA/AMS/
Dairy Programs, STOP 0231-Room
2963, 1400 Independence Ave. SW.,
Washington, DC 20250-0231, (202) 720-
7183, email address:
erin.taylor@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
decision recommends adoption of
amendments that will more adequately
define the plants, and the producer milk
associated with those plants, that serve
the fluid needs of the Mideast market
and therefore which producers should
share in the additional revenue arising
from fluid milk sales.

This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

The amendments proposed herein
have been reviewed under Executive
Order 12988, Civil Justice Reform. They

are not intended to have a retroactive
effect.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674) (the Act), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c (15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with USDA a
petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the U.S. Department of
Agriculture (USDA or Department)
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
jurisdiction in equity to review USDA’s
ruling on the petition, provided a bill in
equity is filed not later than 20 days
after the date of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities and has
certified that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

For the purpose of the Regulatory
Flexibility Act, a dairy farm is
considered a ‘“‘small business” if it has
an annual gross revenue of less than
$750,000, and a dairy products
manufacturer is a “‘small business” if it
has fewer than 500 employees. For the
purposes of determining which dairy
farms are “‘small businesses,” the
$750,000 per year criterion was used to
establish a production guideline of
500,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most “small”
dairy farms. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if

the local plant has fewer than 500
employees.

During October 2011, the time of the
hearing, there were 6,651 dairy farms
pooled on the Mideast order. Of these,
approximately 6,169 dairy farms (or
92.8 percent) were considered small
businesses.

During October 2011, there were 51
handler operations associated with the
Mideast order (25 fully regulated
handlers, 8 partially regulated handlers,
2 producer-handlers and 16 exempt
handlers). Of these, approximately 38
handlers (or 74.5 percent) were
considered small businesses.

The Pool Plant provisions of the
Mideast order define which plants have
an association with serving the fluid
milk market demand of the Mideast
marketing area, and therefore determine
the producers and the producer milk
that can participate in the marketwide
pool as well as share in the Class I
market revenues. The proposed
amendments could fully regulate
handlers that currently fall under partial
regulation. As a result, these handlers
would be required to account to the
Mideast order marketwide pool.
Consequently, all producers whose milk
is pooled and priced under the terms of
the Mideast order would benefit from
the additional revenue contributed to
the marketwide pool by the newly-
regulated distributing plant. The
Department anticipates that while these
additional monies would be shared with
all producers serving the market, the
proposed amendments would not have
a significant economic impact on a
substantial number of small entities.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). It was determined that the
proposed amendment would have no
impact on reporting, recordkeeping, or
other compliance requirements because
it would remain identical to the current
requirements. No new forms are
proposed and no additional reporting
requirements would be necessary.

This final decision does not require
additional information collection that


mailto:erin.taylor@ams.usda.gov

Federal Register/Vol. 77, No. 125/ Thursday, June 28, 2012/Proposed Rules

38537

requires clearance by the Office of
Management and Budget (OMB) beyond
currently approved information
collection. The primary sources of data
used to complete the approved forms
are routinely used in most business
transactions. The forms require only a
minimal amount of information which
can be supplied without data processing
equipment or a trained statistical staff.
Thus, the information collection and
reporting burden is relatively small.
Requiring the same reports for all
handlers does not significantly
disadvantage any handler that is smaller
than the industry average.

Interested parties were invited to
submit comments on the probable
regulatory and informational impact of
this proposed rule on small entities.

Prior Documents in This Proceeding

Notice of Hearing: Issued September
2, 2011; published September 8, 2011
(76 FR 55608).

Recommended Decision: Issued
February 24, 2012; published February
29, 2012 (77 FR 12216).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this final
decision with respect to proposed
amendments to the tentative marketing
agreement and the order regulating the
handling of milk in the Mideast
marketing area. This notice is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and the applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR part 900).

A public hearing was held upon
proposed amendments to the marketing
agreement and the order regulating the
handling of milk in the Mideast
marketing area. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937 (AMAA), as amended (7 U.S.C.
601—-674), and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

The proposed amendments set forth
below are based on the record of a
public hearing held in Cincinnati, Ohio,
pursuant to a notice of hearing issued
September 2, 2011. At the hearing,
evidence was also gathered to determine
whether market conditions exist to
warrant consideration of the proposal
on an emergency basis.

The material issues on the record of
hearing relate to:

1. Amendment of the Pool Plant
Definition.

Findings and Conclusions

This final decision recommends
adoption of a proposal, published in the
Notice of Hearing as Proposal 1, with
two modifications: one proposed at the
hearing and one conforming change
made by AMS. Proposal 1, as published,
would amend the Pool Plant provisions
of the Mideast order so that any plant
physically located within the marketing
area would be fully regulated by the
Mideast order if 50 percent of the
plant’s total combined route disposition
and transfers fell within Federal milk
marketing area boundaries and not more
than 25 percent of the plant’s route
disposition were within any single
Federal marketing area. This decision
recommends striking the 25 percent in-
area route disposition qualifier from the
initial proposal, as proposed by
Superior Dairy, Inc. (Superior Dairy)
during the hearing. As such, any
distributing plant physically located in
the Mideast milk marketing area with
combined total route distribution and
transfers of 50 percent or more into
Federal milk marketing areas would be
regulated by the terms of the Mideast
order. (As discussed below, a plant
meeting this new standard could still
become pooled by another order if it has
total route distribution of at least 50
percent into one Federal marketing area
for 3 consecutive months (as provided
for in § 1033.7(h)(3)).) Additionally, the
regulatory text recommended in this
decision has been modified by AMS to
add clarifying text to ensure consistency
with current order provisions.

The Pool Plant provisions of the
Mideast order define how plants
demonstrate an adequate association
with the fluid market, and therefore the
milk associated with those plants that is
pooled and priced under the terms of
the order. The Pool Distributing Plant
standard of the Mideast order first
requires a plant to meet a minimum
Class I utilization, which is the
percentage of fluid milk physically
received at the plant that is distributed
or transferred as Class I (fluid) products.
The Class I utilization standard for the
Mideast Federal Milk Marketing Order
(FMMO) is 30 percent. The plant must
also show a reasonable association with
the order’s Class I market; that
association is determined by the
percentage of the plant’s total Class I
route disposition that is distributed or
transferred within the marketing area, or
“in-area” route disposition. In the
Mideast order, 25 percent of the plant’s
Class I route disposition must be to
outlets within the Mideast marketing
area. If a plant meets both the 30 percent
Class I utilization and the 25 percent

“in-area” route disposition standard the
plant will be a fully regulated
distributing plant. Once fully regulated,
a distributing plant must account to the
marketwide pool at classified use values
and pay its producers at least the order’s
minimum blend price.

A witness appeared on behalf of the
proponents of Proposal 1, Dairy Farmers
of America, Inc., Continental Dairy
Products, Inc., Dairylea Cooperative
Inc., Erie Cooperative Association,
Foremost Farms USA Cooperative, Inc.,
Michigan Milk Producers Association,
Inc., National Farmers Organization,
Inc., Prairie Farms Dairy, Inc., and
White Eagle Cooperative Association
(collectively referred to as DFA et al.),
in support of modifying the Pool Plant
provisions of the Mideast milk
marketing order. The witness stated that
DFA et al. are all member-owned
Capper Volstead cooperatives that
collectively market the majority of the
milk in the Mideast milk marketing
area.

The DFA et al. witness estimated that
more than 85 percent of the nearly 6,974
producers whose milk is pooled on the
Mideast order are small businesses. The
witness was of the opinion that the
disorderly marketing conditions
resulting from what they consider to be
inadequate Pool Plant provisions are
harming these small businesses and that
failing to address these issues would be
detrimental to their dairy farmer
members.

The DFA et al. witness testified that
the intent of FMMOs are to create and
preserve orderly marketing conditions
by, among other things, maintaining
classified pricing and a marketwide
pooling system in which all handlers
pay uniform minimum classified prices
based on their milk utilization and
producers receive a minimum uniform
blend price. The witness testified that
when marketwide pooling and classified
pricing are jeopardized, FMMOs should
be amended to maintain order in the
market.

The DFA et al. witness explained why
they proposed a change to the Pool
Plant provisions of the Mideast order.
The witness testified that a large fluid
milk bottling plant owned by Superior
Dairy, located in Canton, Ohio, which
had previously been fully regulated by
either the Mideast or Northeast Federal
milk orders, was able to become
partially regulated under the current
provisions of both orders. The witness
testified that Superior Dairy’s Canton
plant was able to avoid full regulation
by transferring packaged product
ultimately bound for distribution in the
Northeast marketing area through a
smaller sister plant located in Wauseon,
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Ohio, thereby reducing the route
disposition from its Canton plant below
the 25 percent in-area route disposition
requirement.

The DFA et al. witness was of the
opinion that the Pool Plant provisions of
the Mideast order allow Superior Dairy
to avoid full regulation and
consequently cause disorder in the
market in two primary ways: (1)
Producers who incur the additional
costs of servicing the order’s Class I
market are not guaranteed a uniform
blend price, and (2) similarly situated
handlers are not assured the same raw
milk costs. The witness reviewed the
producer payment options available to
partially regulated plants and explained
how the ability of plants like Superior
Dairy’s plant to avoid full regulation
causes disorder. The witness elaborated
that one of the producer payment
options, commonly known as the
“Wichita Option,” for partially
regulated plants requires plants to pay
its producer suppliers, in aggregate,
minimum Federal order classified
values. The witness noted that while a
Partially Regulated Distributing Plant
(PRDP) has to pay aggregated classified
values to it producers, it is not required
to pay its producers uniformly on an
individual basis. The witness said that
if a plant demonstrates to the Market
Administrator that this aggregate value
requirement is met, then no additional
payment into the order’s producer
settlement fund (PSF) is necessary. The
witness testified that when partially
regulated plants opt to pay their
producer suppliers the minimum
Federal order classified values, in
aggregate, the plant can include over-
order premiums in that calculation,
whereas a fully regulated handler
cannot. In orders such as the Mideast
order, where significant over-order
premiums are necessary to obtain a milk
supply, the witness noted, this cost
savings could be significant for a plant.
The witness said that this savings could
be used by the plant to increase market
share for fluid milk sales, or to procure
additional milk supplies to gain a
competitive advantage with similarly
situated, fully regulated pool handlers
who are required to pay classified milk
use values to the PSF (not including
over-order premiums) and minimum
blend prices to dairy farmers.

The DFA et al. witness attempted to
estimate the amount of money that
Superior Dairy was able to retain from
January of 2010 to July of 2011 by
avoiding full regulation on the Mideast
order. The witness was of the opinion
that Superior Dairy was able to retain
approximately $0.93 per hundredweight
(cwt) on average, the potential

“advantage” over fully regulated
handlers, equal to a cumulative monthly
total savings averaging just under
$289,000 (based on an assumed monthly
plant volume of 30 million pounds).
The witness added that a similarly
situated fully regulated handler would
have paid this money into the order’s
PSF to be shared with all producers
servicing the market. However, Superior
Dairy’s partially regulated status
allowed it to retain the money and, as

a result, minimum blend prices to all
the Mideast order’s pool producers were
reduced.

The DFA et al. witness asserted that,
over the years, Federal orders have been
amended to reduce the disorder
resulting from plants being regulated in
areas different from the area in which
they procure milk. The witness referred
to a 1988 decision, “Milk in the Ohio
Valley and Louisville-Lexington-
Evansville Marketing Areas” (53 FR
14804), that amended Pool Distributing
Plant standards to correct a disorderly
marketing condition which caused
similarly situated plants within the
same competitive area to have different
raw milk costs. In this case, a plant that
was located in the Louisville-Lexington-
Evansville marketing area, but had most
of its route disposition in another
marketing area, was regulated by the
Louisville-Lexington-Evansville
marketing order. This change was
premised on the idea that a plant should
be regulated in the marketing area in
which there is a reasonable assurance
that it will have available an adequate
supply of producer milk, which
therefore promotes uniformity of prices
to producers within the procurement
area of the plant. The witness stated that
the market disorder created by Superior
Dairy’s partially regulated status is
similar to the issues addressed in the
referenced 1988 decision, and again
urged the Department to recommend the
adoption of Proposal 1 as an appropriate
solution.

The DFA et al. witness concluded by
requesting that the Department consider
this proposal on an emergency basis.
The witness said that DFA et al.
supplies milk to both Superior Dairy
and other fully regulated plants.
According to the witness, the difference
in regulatory status between its buyers
causes disorderly marketing conditions
that directly impact its members.
Additionally, Superior Dairy’s
competitive advantage due to its
partially regulated status lowers the
value of the order’s marketwide pool,
thereby reducing the minimum blend
price to all the order’s producers each
month that Superior Dairy is not fully
regulated.

A second witness appeared on behalf
of DFA et al. in support of Proposal 1.
The witness reiterated the testimony of
the earlier witness concerning the
disorderly marketing conditions
resulting from the Superior Dairy
Canton plant becoming partially
regulated. The witness said that the
Department had taken steps in the past
to restore order within the markets
when there was evidence of plants
engaging in uneconomic milk shipments
and other business practices solely to
avoid becoming fully regulated. The
witness referenced regulatory changes
made as a part of Federal order reform
that closed loopholes that could be used
to avoid regulation. Specifically, the
witness highlighted amendments that
prevented plants from using diverted
milk volumes as part of the calculation
used to determine eligibility for
pooling.? The witness implied that the
Department addressed this loophole to
help maintain an orderly market.

A witness representing Dairy Farmers
of America (DFA) appeared in support
of Proposal 1. The witness purported to
have first-hand knowledge of the
Wauseon, Ohio, plant before it was
purchased by Superior Dairy. The
witness testified that the plant had been
closed by two prior owners who found
the facility to be inefficient and
economically nonviable. The witness
claimed that the facility was the
smallest in the region and that no other
plants of similar size and/or logistical
constraints existed in the area. The
witness described in detail what they
perceived to be logistical complications
resulting from the limited size of the
Wauseon plant. These complications,
the witness asserted, were evidence that
the plant was being used by Superior
Dairy to facilitate the uneconomic
movement of milk in an attempt to
avoid regulation. The witness
acknowledged that they had not entered
into the Wauseon plant since Superior
Dairy’s acquisition of the facility and
had no knowledge of Superior Dairy’s
internal business processes.

A witness appeared on behalf of
Michigan Milk Producers Association,
Inc. (MMPA) in support of Proposal 1.
MMPA is a member-owned Capper
Volstead cooperative which pools the
majority of its producer milk on the
Mideast order. The witness stated that
MMPA was a supporter of Federal
orders in that they provide equality for
producers and an orderly market for
handlers.

The MMPA witness stated that the
change in regulatory status of Superior
Dairy’s Canton plant was a concern that
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raised questions of competitive equity
between similarly situated handlers.
The witness also referenced an earlier
witness’ testimony that included an
analysis revealing a possible
competitive advantage that a partially
regulated plant could capture in
addition to examining the degree of
inequity that could exist amongst
similarly situated plants.

The MMPA witness was of the
opinion that Superior Dairy’s purchase
of a smaller distributing plant
approximately 200 miles away in
Wauseon, Ohio, was a business decision
made to avoid full regulation under
Federal orders by transferring packaged
product from the larger Canton plant
northwest to the smaller Wauseon plant
and later transporting this product back
east to its final destination. The witness
stated that this uneconomic movement
of product was an attempt to avoid full
regulation of the larger distributing
plant.

A witness from the Southern
Marketing Agency (SMA) spoke in
support of Proposal 1. SMA is a Capper-
Volstead marketing agency comprised of
seven cooperative members operating in
the southern United States. The witness
explained that Superior Dairy was
unique from other handlers due to its
broad distribution footprint which
spanned the Northeast, Appalachian,
Florida, Southeast, Central, and Mideast
milk marketing areas. The witness
opined that few other handlers of
conventional fluid milk products had
such expansive route disposition. The
witness asserted that Superior Dairy was
in direct competition with other
Mideast fully regulated handlers for
farm milk supplies.

The SMA witness testified that recent
shifts in the manner of Federal order
regulation of Superior Dairy has created
market disorder. The witness testified
that when a large bottling plant is able
to escape full regulation by the order
from which its raw milk supply is
procured and utilized at the plant, dairy
farmers and cooperative associations
face difficulties in raw milk
procurement planning. The witness
explained how seasonal changes in
demand for Class I milk products create
the need for each plant to maintain a
reserve supply to ensure that their Class
I needs are always met. The witness said
that cooperatives routinely schedule
milk deliveries into certain plants to
ensure that reserve requirements are met
and producers remain qualified to
participate in the order’s marketwide
pool. The witness described how the
pooling of necessary reserve milk
supplies is complicated when a large
plant such as Superior Dairy changes its

regulatory status, or regulated by a
Federal order distant from its milk
procurement areas. The witness further
explained that because pooling
requirements vary between orders, a
situation can arise where a plant
switches the order it is regulated on, but
producers who normally supply and are
pooled by the plant are not
automatically qualified to be pooled on
the new order. The witness explained
how this misallocation of reserve
supplies to handlers could
unintentionally leave producers who
regularly bear the cost of supplying the
Class I market excluded from the order’s
marketwide pool.

The SMA witness testified that the
pooling of a plant in an order distant
from the plant’s physical location
creates market disorder. The witness
stated that “lock-in” type provisions are
used to address the wide route
disposition patterns of extended shelf
life (ESL) products. The witness
testified that Federal orders regulate
plants that manufacture ESL products in
the order that the plant is located,
regardless of where the majority of milk
is sold. The witness testified that the
pooling of ESL manufacturers in this
manner prevents market disorder that
would result from the plant switching
regulation between orders. The witness
opined that similar regulation of plants
similar to Superior Dairy would prevent
disorderly marketing conditions.

The SMA witness asserted that
Superior Dairy has a clear advantage
over its fully regulated competitors
since it is able to avoid payments into
any PSF under partial regulation. The
witness testified that the uneconomic
movement of milk from Superior’s
Canton facility west to its Wauseon
facility for subsequent distribution in
the Northeast order was designed to
limit the route disposition of Superior’s
Canton plant into any marketing area,
thereby avoiding full regulation. The
witness testified that this practice
should be prohibited to prevent the
potential for further disorderly
marketing conditions.

A witness testifying on behalf of
Superior Dairy spoke in opposition to
Proposal 1. According to the witness,
Superior Dairy is a handler of Class I
fluid milk products processing about 40
million pounds of milk per month at its
two facilities. The witness argued that
the change in regulatory status of
Superior Dairy between the Northeast
and Mideast FMMOs and between
partial and full regulation does not
disrupt marketing conditions in
sufficient measure to warrant regulatory
change.

The Superior Dairy witness said the
majority of milk processed by the
company is supplied by DFA. The
witness testified that DFA charged
PRDPs such as Superior Dairy classified
prices plus an over-order premium
based on the plant’s raw milk
utilization, as per industry practice. The
witness noted that the company had an
82 percent Class I utilization and
approximately 90 percent of its route
distribution was in Federal milk
marketing areas. The witness testified
that Superior Dairy was regulated by the
Mideast order until March 2010, the
Northeast order from April 2010 to
February 2011, and partially regulated
on both orders since March 2011.

The Superior Dairy witness testified
that the company was able to increase
sales in recent years by implementing
new packaging technology. The witness
testified that the new packaging
technology allowed the company to gain
large clients whose distribution
networks were substantially larger than
that of traditional buyers. The witness
noted that the result of that growth was
increased sales into, and subsequent
regulation by, the Northeast milk
marketing order in April 2010. The
witness explained that Class I sales to
outlets within the boundaries of the
Northeast marketing area increased to
28 percent of total Class I volume sold,
which decreased the percentage of its
Class I sales within then Mideast
marketing area to around 20 percent.
The witness testified that regulation on
the Northeast marketing order required
that Superior Dairy pay into the
Northeast PSF, rather than the Mideast
PSF, which in turn required a larger
monthly pool obligation to the plant.
The witness elaborated that the change
in regulation from the Mideast order to
the Northeast order harmed Superior
Dairy’s producers since the Northeast
blend price, when adjusted to their
location in Canton, Ohio, was $0.13 per
cwt lower than the Mideast blend price.
The witness said that this required
Superior Dairy to increase the over
order premiums paid to its Mideast raw
milk suppliers to remain competitive
while also paying into the Northeast
PSF, thus increasing its total raw milk
procurement costs. The witness noted
that Superior Dairy preferred to be
regulated by the Mideast order, rather
than the Northeast, but was unable to
expand their route distribution
sufficiently in the Mideast marketing
area to remain regulated by that order.

The Superior Dairy witness explained
how the Canton plant came to be
partially regulated as opposed to being
fully regulated on the Northeast or
Mideast order. The witness testified that
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the company purchased a small plant in
Wauseon, Ohio, in early 2011. The
witness affirmed that the addition of
this facility allowed Superior Dairy to
decrease route distribution from its
Canton plant to below 25 percent in
both the Northeast and the Mideast
marketing areas, allowing it to become
partially regulated on both orders. The
witness also added that the new facility
was of interest to the company in that
it allowed them to expand its
procurement area for raw milk into
Western Ohio and Southern Michigan
without adding administrative
personnel.

The Superior Dairy witness testified
that one of the Federal order provisions
available to handlers with limited route
disposition into Federal order areas,
sometimes referred to as the “Wichita
Option,” requires handlers to pay dairy
farmers, in aggregate, the Federal order
minimum classified values. The witness
argued that the partial regulation of
Superior Dairy does not provide any
competitive sales advantage over its
fully regulated competitors. However,
the witness said that Federal order
provisions for PRDPs do not promote
equity amongst dairy farmers since the
price received by dairy farmers for raw
milk sold to a partially regulated plant
can differ from the price of milk sold to
a fully regulated plant. The witness
testified that if a handler is partially
regulated under the “Wichita Option,”
it essentially operates as an individual
handler pool. The witness explained
how producers who ship milk to a PRDP
with a higher than market average Class
I utilization can receive a higher price
than producers who ship milk to a fully
regulated plant and are in turn paid the
order’s minimum blend price. The
witness testified that Superior Dairy’s
producer suppliers are, in fact, paid an
“in-plant” blend price that is higher
than the Mideast blend price. The
witness further added that producers are
in fact not harmed when a partially
regulated plant is supplied by a
cooperative (as is the case with Superior
Dairy), as the cooperative (and its
producer-members) then receive the
higher in-plant blend price. The witness
also said that these blend price
differences have not caused market
disorder since other Mideast fully
regulated distributing plants have
continued to receive an adequate supply
of milk.

The Superior Dairy witness explained
how adoption of Proposal 1 would harm
its own independent producer
suppliers. The witness testified that
Superior Dairy purchases raw milk from
approximately 120 independent
producers, most of which are small

businesses. Those producers, noted
Superior Dairy’s witness, receive an in-
plant blend price for their raw milk
greater than the Mideast order blend
price. The witness asserted that the
price the independent producers receive
for their raw milk would decrease
should the Superior Dairy Canton
facility be fully regulated because that
plant would be required to account to
the PSF for its Class I sales and that
additional revenue would then be
shared with all producers servicing the
market, not just Superior Dairy’s
independent producer suppliers.

The Superior Dairy witness testified
that Proposal 1 should not be adopted
and its Canton, Ohio, plant should
remain partially regulated. However, the
witness said, should the Department
decide to fully regulate either the
Canton or Wauseon plant, it would be
preferred that both plants be regulated
on the Mideast order. The witness noted
that provisions exist in certain orders
allowing plants producing ESL products
to be locked into regulation on an order
by virtue of geographic location rather
than route distribution. The witness
stated that since the route disposition
patterns of Superior Dairy are similar to
plants producing ESL products, it is
reasonable to regulate Superior Dairy
based on geographical location, not
route disposition.

Accordingly, the Superior Dairy
witness offered two separate
modifications to Proposal 1 that the
witness believed would lock Superior
Dairy’s Canton plant into regulation on
the Mideast order. The witness
suggested that Proposal 1 be modified
by removing the 25 percent in-area route
disposition qualifier so that plants
physically located in the Mideast order
with route disposition and transfers of
at least 50 percent into Federal
marketing areas would be regulated on
the Mideast order. Alternatively, the
witness suggested modifying Proposal 1
so that plants located in the Mideast
order that have route disposition and
transfers of at least 50 percent into any
Federal market orders and sales into at
least four separate marketing areas
would be regulated on the Mideast
order.

The Superior Dairy witness disputed
multiple times the data assembled and
analyzed by the DFA et al. witness. The
Superior Dairy witness explained that
the data used by DFA et al. in its
analysis did not, among other things,
address over-order premiums paid by
Superior Dairy to their producer
suppliers.

The witness from Superior Dairy was
of the opinion that there was no need
for the Department to consider this

measure under emergency rulemaking
procedures.

A post-hearing brief was submitted on
behalf of DFA et al. reiterating their
testimony that inadequate Pool Plant
provisions in the Mideast order are
causing disorderly marketing conditions
and that a large fluid milk bottling plant
should not be able to avoid full
regulation by transferring fluid milk
products between plants. The brief
claimed that when using the analysis
introduced in their testimony, the cost
advantage to a hypothetical PRDP of
similar size to Superior Dairy (a
monthly plant volume of 40 million
pounds) averaged $373,000 per month
from January 2010 to July 2011. The
brief reiterated that because Superior
Dairy is able to include over-order
premiums in its theoretical pool
obligation calculation, this can amount
to a large cost advantage to the plant.
The brief explained that by Superior
Dairy avoiding payments into the PSF,
producer price differentials, on average,
were reduced by approximately $0.028
per cwt in the Mideast order or $0.018
per cwt in the Northeast order,
depending on how the plant was
regulated. The brief reinforced the SMA
witness’ testimony regarding the
disorder created in the pooling of
reserve supplies by a plant changing
regulatory status from one order to
another. The brief also emphasized the
importance of market-wide pooling and
uniform producer and handler values
and stated that these fundamentals are
undermined if major participants in the
market can avoid regulation.

In brief, DFA et al. wrote that they
were in support of the first alternate
proposal off